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N. D. Superior Court. 
Before DUER, MASON, and CAMPBELL, Justices. 


Tut New-York Brsie anp Common Prayer Boox Society, Ap- 
pellants, v. Joan E. ANDREWS AND OTHERS, Respondents. 
Tue GenerRAL THEOLOGICAL SEMINARY OF THE PROTESTANT 
EpiscopaL Cuurcu 1n THE UNITED STATES AND OTHERS V. 
THE saAME RESPONDENTS. 


Held, that the gift by will of a sum of money at the death of the survivor of four annuitants, 
to an incorporated religious society was a contingent legacy, and lapsed by the expiration of 
the charter of the society before the death of the last annuitant. 

Held also, that had the legacy been vested, still the assignment of it would have been void, as 
it was clothed with a trust which from its nature could not be delegated. 

Held also, that courts of equity have no power to decree the execution of pious or charitable 
uses, when there is neither a trustee, nor a cestui que trust, the English cy pres doctrine in 
relation to such uses never having been adopted in this State. 

Held also, that pious uses inconsistent with the general rules of law were not recognized by 
the iaw of this State, even before the adoption of the Revised Statutes. 

Held also, that a bequest of a sum of money to the General Theological Society of the Protest- 
ant Episcopal Church in trust to apply the income to certain specified uses was void, the 
Seminary having no power by its charter to accept and execute a trust of any description. 

Held also, that-the trust was an entire limitation, and as some of the uses were plainly illegal, 
it was void upon that ground also. 

Decree of Vice-Chancellor declaring the invalidity of both legacies affirmed, but without costs 
upon the appeal. 


Henry Pore died in the year 1827, leaving a considerable real and 
personal estate. By his will he (among other bequests) gave two 
thousand dollars to found a scholarship called ‘* The Kindred Scho- 
larship,”’ to the Protestant Episcopal Theological Education Society in 
this State, and their successors, in trust ; which legacy he revoked b 
a subsequent codicil. He then gave, after the death of certain annui- 
tants, to the children of his nephews and nieces, and the children of 
Mr. Benton, except one, all his residuary estate, to be equally divided 
among them ; directing his trustees to sell his lands, if they consider- 
ed it best, and on the death of the last annuitant, to distribute it 
among his beneficiaries. 

By a codicil to his said will hé gave, at the death of the last an- 
nuitant named in his will, fifteen hundred dollars to The Auxiliar 
New-York Bible Society, to accumulate for twenty-one years, or u 


til it became five thousand dollars; the interest to be applied din 
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them to the purchase and distribution of Common Prayer Books; 
revoked the bequest to the Theological Education Society, and gave 
the same to his trustees, in trust, to pay and deliver the same to any 
Theological School, Seminary or College in this State, formed by the 
authority of the General Convention of the Protestant Episcopal 
Church of the United States, for Theological education, at the death 
of the testator, or within twenty-one years after the death of the last 
surviving annuitant, in trust, to apply the same to the education of 
one of his kindred for an Episcopal clergyman, or in default of there 
being any one fit for such ministry, then to compensate a lecturer 
on the truth of Christianity during the sittings of the Episcopal 
Convention. The fund was to accumulate during such portion of 
the twenty-one years, as such institution was not jn existence, and 
the whole was to lapse, in case of a failure of such institution to ex- 
ist, into the residue of his estate. 

In the year 1824, the testator having purchased some land at New- 
Utrecht, made a second codicil, by which he directed that to go into 
the residue of his estate. The trustees named in the will never acted, 
and letters of administration with the will annexed were granted to 
the defendants, Andrews and Destowe. 

A bill was filed by some of the nephews and nieces of the testator, 
on behalf of themselves and all other residuary legatees, to procure 
a construction of the will and distribution of the estate ; the last an- 
nuitant having died in December, 1844. 

At the death of the testator there was a Theological Seminary as 
described in his will, which is still in existence, incorporated in 
April, 1822, without any specification of its powers or capacities. 
The Auxiliary Bible and Common Prayer Book Society was also in 
existence at the death of the testator, but the charter of the latter ex- 
pired in 1837, before the death of the last annuitant ; but a new so- 
ciety was incorporated in the year 1841, which is still in existence 
by the name of ** The New-York Bible and Common Prayer Book 
Society” ; the former, before its charter expired, assigned to certain 
trustees all their property, on trust, to assign the same to any society 
established for similar purposes. These two incorporations claimed 
the several legacies given to such societies in the will. 

The cause was heard before the assistant vice-chancellor, (Ro- 
bertson,) who decreed as follows :— 

That the lands in the will and codicils mentioned, were not con- 
verted into personal estate by the will, and that the residuary devise 
to the children of the nephéws and nieces of the testator were void 
as to such children as were living at his death, and were aliens; and 
that the shares or interests devised to such aliens descended to the 
heirs at law of the testator, if any of them should be competent to 
take, and if not, to the residuary devisees ; and as to the residue of 
the residuary devise, that the same was valid, and ought to be carried 
into effect. 

That the legacy of two thousand dollars bequeathed to the trustees 
of the Protestant Episcopal Theological Education Society in the 
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State of New-York, mentioned in the first codicil to the said will, and 
claimed by the General Theological Seminary, was void, as not be- 
ing given on the trusts for which the said seminary is entitled to take 
and hold the same, and as not being given on such lawful charitable 
uses as are carried into effect in this State by law. And that the 
amount and increase of the said legacy ought to fall into the residuary 
personal estate of the testator; butas to the coins and medals in the 
said will and codicils mentioned, the bequest was valid, and the 
same ought to go to the said defendants, the General Theological Se- 
minary aforesaid. , 

That as to the legacy in the codicil, bequeathed to the Auxiliary 
New-York Bible and Common Prayer Book Society of $1500, by the 
said codicil directed to be accumulated for twenty-one years after the 
death of the last of the four annuitants in the will named, or until the 
same should amount to five thousand dollars, that the same was 
void, as involving an unlawful accumulation and tending to a perpe- 
tuity, and that the amount of that legacy and its increase ought to 
form a part of the testator’s residuary personal estate. 

The defendants, the New-York Bible and Common Prayer Book 
Society, appealed from so much of his honor’s decree as adjudged 
that the legacy bequeathed to the New-York Bible and Common 
Prayer Book Society of fifteen hundred dollars, and directed by the 
codicil bequeathing the same to be accumulated for twenty-one years 
after the death of the last of the four annuitants in the will named, 
or until the same should amount to five thousand dollars, to be void, 
as involving an unlawful accumulation and tending to a perpetuity, 
&ec. 

The defendants, the General Theological Seminary of the Protes- 
tant Episcopal Chutch, also appealed from that part of his honor’s 
decree which adjudged that the legacy of two thousand dollars in 
the will bequeathed to the trustees of the Protestant Episcopal Theo- 
logical Education Society in the State of New-York, mentioned.in 
the first codicil to the said will, and claimed by the General Theolo- 
gical Seminary, was void, as not being given on the trusts for which 
the said Seminary is entitled to take and hold the same, and as not 
being given on lawful charitable uses as are carried into effect in this 
State by law. 


Murray Hoffman, in support of the appeal of the New-York Bible 
and Common Prayer Book Society, made and argued the following 
oints :— 
. I.-The assistant vice-chancellor decides against the validity of the 
bequest, on the ground that a term of twenty-one years after the ex- 
piration of a life or lives in being, is never allowed as a term in gross, 
but only where dependent upon minority. 
The case is to be governed by the law before the Revised Statutes ; 
the will and death being prior thereto. 
The assistant vice-chancellor has overlooked the case of Bengough 
v. Edridge, 1 Simons, 173 ; affirmed in the House of Lords, 7 Bligh, 
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N. Series, under the title of Cadell v. Paimer, (also 10th Bingham, 
149. ; ; 
BY the unanimous opinion of the judges and Lord Chancellor, it 
was settled “ that the limit is a life, or lives in being, and twenty-one 
years afterwards, without reference to the infancy of any person 
whatever.” (Lewin on Perpetuities, Law Library, vol. 36.) 

IIl.—1. The legacy vested in the Auxiliary New-York Bible and 
Common Prayer Book Society, before the expiration of its charter. 

[The will is dated Dec. 14, 1821. The codicil 3d Feb. 1822. The 
testator died April, 1827. The charter of the Society expired March 
28th, 1837. 26th March, 1837, date of assignment to F. DePeyster and 
others. Assignment 1st July, 1837, to the defendants, N. York Bible 
and Common Prayer Book Society.] Thing v. Ring, 1 Watts, R. 8S. 
205 ; Packman v. Gregory, 4 Hare, 396; Bech v. Burn, 7 Beavan, 
492; Hammond v. Maul, 1 Colyer, Ch. Rep. 281; Goulbourn v. 
Brooks, 2 Y. & Wel. 592. 

2. If the legacy was vested, then it was transmissible and assign- 
able. Lewis v. Smith, 1 Iredell’s N. C. Rep. 145. 

3. And then it is the naked case of a failure of a trustee, which 
this court will supply. Gibson v. McCall, 1 Richardson’s Rep. 174; 
Attorney Gen. v. Jolly, 1 1b. Eq. Rep. 99. 

So the defendants may take either by transfer or by appointment of 
the court as a proper trustee in the room of the former Society. 

III.—A guarded modification of the English doctrine of cy pres, is 
not condemned or forbidden by our authorities ; is equitable in itself; 
is requisite to carry out a testator’s intention ; and is important to car- 

out and perfect the growing doctrine as to charities in our country. 

The English cases are of two classes: 1. Where the bounty has 
been diverted from the intended purposes of the giver, to those diffe- 
rent from or repugnant to his principles. 

2. When the bounty has been applied to the same purposes as 
the testator intended, identically, or substantially ; but a different 
body or agent to administer it has been appointed. 

Of the first class are such cases as Baxter’s case, 1 Vernon, 248, 
noticed in Modgridge v. Thachwe/l,7 Vesey, 73. Under the second 
head may be classed the following cases, Attorney Gen. v. Bouyer, 3 
Vesey, 714; Attorney Gen. v. Wamsay, 15 Vesey, 231; Modgridge v. 
Thackwell, 7 Vesey, 69 and 13, Vesey, 116. See also Haybets v. 
Trego, 5 Russell, 113; Story’s Eq. § 1176. + 

3. The doctrine thus modified is not opposed by any authority in 
the United States, and is supported by some. 

The argument of President Tucker, in Gallego v. Attorney Gen., 3 
Leigh, 473, does not affect it. , 

See argument of Mr. Sergeant in Vidal v. Girard’s Ex., 2 How- 
ard, 162; Gay v. Wilkite, 2 Dana, 170 Kentucky. 

4. If a legacy is given to trustees to distribute in charity, and they 
die in the testator’s life time, although the legacy is lapsed at law, 
(and if they had taken it to their own use it would have been gone 
forever,) yet it will be enforced in equity. Story’s Eq. Jr., § 1166 ; 
Attorney Gen. v. Hickman, 2 Eq. Ca. Ab. 193; Mills v. Farmer, 1 
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Merivale, 55, 100; White v. White, 1 Br. C. C.12; Walsh v. Glad- 
stone, 13 Simons, 1 Phillips, 290, on appeal; Modgridge v. Thackwell, 
7 Vesey, 69. 

The learned counsel also, in support of the appeal of the General 
Theological Seminary, made and argued the following points :— 

I.—The testator intended that any society or incorporation substan- 
tially answering the description of a theological school, seminary or 
college within the State of New-York, formed or established under 
the authority, or with the approbation and consent of the General 
Convention of the Protestant Episcopal Church of the United States 
of America, for the instruction or education of young men intended 
for the ministry in the said church, which might be in existence at 
the death of the last annuitant, should take the sum of $2,000 therein 
bequeathed. 

11.—The defendants in this suit were at the death of the testator, 
and on the 28th day of December, 1844, the day of the death of such 
last annuitant, an incorporated body, for such purposes, and formed 
with such authority and consent. 

II1.—The bequest is a mere personal legacy, payable out of any 
funds in hand at the death of the last annuitant, whether personal 
estate, rents or profits, or proceeds of real estate. The decision of 
the assistant vice-chancellor treats it as a devise of land, which it is 
not. 

IV.—If the legacy in question could not be paid out of the pro- 
ceeds of real estate, then an account of the personal estate should 
be taken separate and apart, and if a surplus appears after pay- 
ment of debts and funeral charges and expenses, such surplus 
should be applied in whole or in part to the payment of the pe- 
cuniary legacies. 

And in taking such account, any debt of the testator secured by 
mortgage of real estate, should be treated as payable out of such real 
estate; and the proceeds thereof. Ram on Assents, 342, and cases ; 
Aitorney Gen. v. Thinchelsea, 3 Brown C. R. 381; Williams v. Ken- 
shaw, cited 1 Keen, 244, n.; Rogers v. Rogers, 1 Paige, 188. 

The bill admits that the personal estate was inventoried at 
$56,921 82. 

V.—The most unfavorable view which can be taken of the ques- 
tion is, to suppose the legacy payable out of the proceeds of real 
estate, directed or authorized to be sold by the trustees. It would 
then be a valid gift, even under the Revised Statutes; certainly be- 
forethem. Orphan Asylum v. McCartee, 9 Cowen, 438 ; Methodist 
Church v. Wright, 1 Hoffiaan’s Rep. 202 ; Shotwell’s Exec. v. Mott, 
2 Sandford’s Rep. 53. 

ViI.—The real estate was converted under the provisions of the 
will into personalty, so that all questions respecting the legality of 
the bequest are to be determined upon the basis of the whole fund 
being personalty. Methodist Ep. Church. 1 Hoffman’s Rep. 

ViI.—The legacy it is clear is perfectly well given, and the de- 
fendants, The Theological Seminary, are entitled to it, unless the 
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clause respecting the power of the trustees under the will defeat the - 
gift because those trustees refuse to act. 

The legacy is absolute, to a party competent to take for an object 
recognized as lawful. Solver’s Ex. v. St. Gaul, 12 Metcalf, 250. 

The trustees under the will were to be trustees for every purpose, 
this included. Their other duties would necessarily cease at some 
period afer the last annuitant came of age. Their duties in this re- 
spect would last for an indefinite period. 

But their office, viz., the participation in the selection of students 
under this part of the will, was in their capacity of trustees—as trus- 
tees, they were the donees of the power toselect. Therefore a legal 
change of trustees of the will makes a legal change of persons to ex- 
ercise the power—creates new donees of the power, so to speak. 
Manifestly, if the court had been applied to to appoint new trustees 
on the resignation of the old, the new ones would succeed to these 
powers under this clause, as well as to any other under the will. 

This is the very thing now sought for by the present bill. It is to 
change or substitute new trustees to execute the will. 

The law is laid down in the matter of Fitzgerald, and in other 
cases, 1 Lloyd & Goold, 20, 23, by Lord Sugden. Lord Sugden 
was the framer of the English act respecting trustees. 

The law is explained by him as this: Before his statute new trus- 
tees could only be appointed upon the resignation, death or removal 
of former ones by a bill filed in the court, making all interested par- 
ties. By his act a petition was allowed for the purpose in certain 
cases. See also Lewin on Trusts, 473, Law Library, 24. 

The case of Gibson v. McCall, 1 Rich. Law Rep. 174, and the At- 
torney Gen. v. Jolly, 1 Rich. Eq. Rep. 99, are very strong to this effect. 
They were decided in 1844. One great point settled is, that where 
the object.of the trust is legal, the court will never let it fail, if for a 
charity, for want of a trustee. See also Shotwell v. Mott, 2 Sandford, 
53; Kniskern v. Luthern Church, 1 Ibid. 

Now it is, I submit, not only the right but the duty of the court, 
where trustees are made necessary by a party to effect a legal ob- 
ject, and those selected fail, to appoint new ones. It must be re- 
membered in this case that the trust or office is not purely personal 
as if given to A, but is placed in certain official persons and their offi- 
cial successors. . 

The court might, therefore, appoint for this particular purpose 
some of the individuals now holding the situations specified in the 
will, and their successors in such situations. 


Daniel Lord, for the respondents, the executors, made and argued 
the following points :— | 

I.—1. The legacy to the Auxiliary New-York Bible Society was 
a gift, at the death of the last annuitant, until which time this legacy 
was not vested but contingent. Before the death of the last annui- 
tant, the society expired. The legacy, therefore, if valid, lapsed. 

2. The legacy, if for a charitable purpose, was yet to be adminis- 
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_tered in the discretion of the corporate body made trustee ; it could 


not be executed by a mere assignee afier mesne assignments ; the 
New-York Bible Society is not within the trusts of the assignment of 
July 1, 1837. 

3. The New York Bible and Common Prayer Book Society was 
in existence at the date of the will, codicil and death of the testator, 
and was not made his legatee; to give the legacy to it would bea 
cift the testator neither made nor intended. 

II.—1. The legacy to the Auxiliary New-York, &c., Society was for 
an accumulation for twenty-one years ; the legacy was only given upon 
the condition of such accumulation. This accumulation this Societ 
had no power by its charter to make, and therefore the legacy is sr 

2. It is also void as a perpetuity at common law; the legacy is fet- 
tered for four lives before vesting, and then for aterm of twenty-one 
years, not depending on a life or a minority; and is therefore 
void. 

IIl.—1. The legacy to the Theological Seminary is void, because 
it is not given to the chartered corporation for its chartered purposes, 
to be managed according to its charter, but upon special trusts ; the 
corporation had no power to take and execute such trusts. 

2. The trust was for the education of one of the testator’s kindred ; ° 
and for an accumulation until such kindred should be fit to be a cler- 
gyman or should terminate. 

3. The trust was then for the preaching of an annual sermon. 

These were not trusts within the charter. 


Dver, J.—Without adopting the reasons of the vice-chancellor, 
we are constrained to affirm his decree, upon grounds to which he 
has not adverted in his opinion, and which we shall proceed to state 
with as much brevity as may be consistent with their distinct expo- 
sition. We agree entirely with the learned counsel for the appel- 
lants, that the bequests which are the subject in litigation must be 
treated as pecuniary legacies, notwithstanding it might become the 
duty of the executors, in the event of a deficiency of the personalty, 
to sell the lands in order to satisfy them ; nor was this position, as 
we understood the learned counsel for the respondents, meant to be 
denied by him ; and as it is not probable that it will be hereafter dis- 
puted, it is needless to cite authorities in its support. 

The bequest to the Auxiliary New-York Bible and Common Prayer 
Book Society, and which is now claimed as its assignee by the New- 
York Bibie and Common Prayer Book Society, we are satisfied, was 
a contingent, not asthe learned counsel for the appellants was forced 
tocontend, a vested legacy. It could not vest even in interest until the 
death of the last annuitant, since the gift itself, from the terms in which 
itis expressed, is made to depend upon the contingency of the cor- 
porate existence of the Society at thattime. The distinction between 
the bequest of a sum of money at a particular specified time, and a 
similar bequest payable or to be paid at the same time, is somewhat 
refined, and it is probable seldom exists in the mind of a testator, but 
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it is established by so long a series of decisions that it must now be 
regarded as a constituent part of the law, which it is our province 
and duty to administer. In the second case the gift is immediate, 
and only its payment postponed. In the first, the gift itself is post- 
poned. In the language of the books, the time in the second case is 
annexed to the payment; in the first, to the substance of the gift. 
The first is a contingent, the second a vested legacy. A vested le- 
gacy, when the legatee dies before the time fixed for its payment, 
passes to his personal representatives, or if it has been previously 
assigned by him, tohis assignee. A contingent, upon the happening 
of the same event, is wholly extinguished, and sinks into the resi- 
duum, for the benefit of the residuary legatees or next of kin, and a 
previous assignment is necessarily defeated, since every such assign- 
ment, if otherwise valid, is subject to the same contingency as the gift 
itself. (Stapleton v. Charles, Prac. in Chan. 307; Jackson v. Jackson, 
2 Brown’s Par. Cases, 254; Bolger v. Mackell, 5 Ves. 509; Smell v. 
Dee, 2 Salk. 485; Cruse v. Barley, 3 P. Wm. 20; Onslow v. South, 
1 Eq. Cases Ab. 295, Pl. 6 ; Hanson v. Graham, 6 Ves. 241; Butcher 
v. Leach, 5 Beav. 391; 2 Williams’ Ex’rs, 1051, 1060; 1 Roper on 
Legacies, by White, pp. 566, et seq.) There is, however, an excep- 
tion from the general rule, that a gift to take effect at the death of a 
particular person, is contingent during his life. If during his life a 
beneficial interest is given to him, or to any other person, in the capi- 
tal of the sum bequeathed, the legacy is construed as a vested re- 
mainder, and is not defeated by the antecedent death of the legatee. 
(2 Will. Ex. pp. 1066, 7, and cases ib. cit.) But itis manifest that 
this exception is not applicable to the present case, since, under the 
provisions of the will, neither the annuitants, nor any other person 
during their life time, had any beneficial interest either in the capital 
sum bequeathed or in its income. The sum of the annuities payable 
to the three annuitants who survived the testator, wag only three 
hundred dollars, which was far less than the whole income of the tes- 
tator’s estate, and the surplus income the executor$ and trustees were 
directed notto pay over to any person, but to accumulate until the death 
of the last of the annuitants. Hence, had the present bequest been an 
absolute gift to a natural person to take effect at the death of the last 
of the annuitants, it is impossible to doubt, upon the authorities, that 
it would have lapsed by the antecedent death of the legatee, and we 
know no reason, nor was any attempted to be given, why the same 
rule must not be applied where the gift is to a corporate body and is 
accompanied with a trust. The continued existence of the corporate 
body until the period when the gift is to take effect, is just as cer- 
tainly a condition precedent to the vesting of the legacy, as that of 
the indivadual. In this case, the Auxiliary N. York Bible and Com- 
mon Prayer Book Society at the death of the last annuitant, by the 
prior expiration of its charter had ceased to exist, and the necessary 
consequences are, that the legacy has lapsed, and that the title set up 
by the appellants, the New-York Bible and Common Prayer Book 
Society, wholly fails. 
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Had it been possible for us to say that the legacy was vested, we 
should still have been compelled to hold that its payment could 
not be decreed to the appellants as its assignees. The assignment 
under which they claim was void in its origin. The gift to the 
Auxiliary Society was not absolute, but was clothed with a trust 
from which it could not be separated, and which from its nature 
was incepable of being assigned. The assignment of a trust is a 
delegation of the office of trustee. It is the substitution of a new 
trustee, and this power of delegation and substitution never exists un- 
less it is expressly given by the instrument creating the trust. In 
all other cases the trust implies a personal confidence which may be 
renounced but cannot be transferred. (Attorney General v. Scott, 1 
Ves. sen. 413; Alexander v. Alexander, 2 Ves. sen. 643; Adams v. 
Clifton, 1 Russ. 297 ; Lewin on Trusts, 262.) 

It is, however, alleged that although either from the lapse of the 
bequest, or the invalidity of the assignment, there may be no trustee 


_before the court entitled to claim the payment of the legacy, it is 


our duty asa court of equity to enforce the execution of the trust with 
which it is clothed, and for that purpose to appoint a new trustee to 
whom its payment may be decreed ; and, certainly, if we have this 
power and are bound to exercise it, we could have no hesitation 
in selecting the appellants as trustees, and in making the required 
decree in their favor. If the trust exists, it is to them that its execu- 
tion ought to be entrusted. 

The present existence of the trust is, therefore, the question next 
to be considered.. Whether from the nature of the use to which 
the income of the legacy is directed to be forever applied, namely, 
the purchase and distribution of Books of Common Prayer, there is 
a valid and subsisting trust, the execution of which has devolved 
upon the court, is, in our judgment, the only question, in the cause, 
that can create and justify a serious doubt. It is certainly a ques- 
tion which, from the extensive application of the principles which it 
involves, is of far more than ordinary importance, and we admit 
that its determination has been rendered somewhat embarrassed and 
difficult by prior decisions. The inquiry, upon which it compels us 
to enter, is, whether pious or charitable uses, wholly inconsistent with 
the rules of law in relation to all other trusts, were in force in this 
State prior to the adoption of the Revised Statutes. The will of the 
testator took effect some years before the Revised Statutes were 
adopted, and consequently it is not by their provisions, but by the 
law of the State as it then existed, that our determination must 
be governed. \ 

Before we proceed to this inquiry, however, it will be proper to 
consider a preliminary objection which has been raised on ‘the part 
of the respondents, and upon which the vice-chancellor seems to 
have rested his decision in their favor. If this objection is well- 
founded it supersedes the necessity of any further «discussion. The 
gift to the Auxiliary N. York Bible and Common Prayer Book Soci- 
ety, is in its nature an executory bequest, and the objection is, that 
VOL. VIII. 
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as such it exceeds the limits allowed by law and as too remote, is 
void in its creation. Itis true that the principal sum of $1500 is to 
be paid to the Society at the death of the last annuitant, but the So- 
ciety is directed to accumulate this sum for the period of 21 years, 
or until it shall amount to $5000, and it is therefore certain that 
during the term of accumulation the full vesting of the gift is sus- 
pended. The gift is alimitation to take effect at the end of the 
term. The vice-chancellor thought this objection to be fatal, and 
upon this single ground, that anabsolute term or term in gross, hav- 
ing no reference to an actual minority, cannot be added to lives in 
being, so as to enlarge the period of suspefse, held the legacy to be 
void. In the opinion, however, that such an addition to lives in being . 
is prohibited by law, the learned vice-chancellor certainly erred. 
He was misled by his reliance on the case of Beard v. Westcott, (5 
B. & Ald. 801; S. C., 1 Turn. R. 25,) and was greatly mistaken in 
supposing that this case, as understood by him, is consistent with all 
the prior decisions, and has not been overruled by any that are sub- 
sequent. It is exceedingly doubtful whether the Court of King’s 
Bench by its certificate in Beard v. Westcott, meant to affirm the doc- 
trine which the vice-chancellor adopts, but which the Court of Com- 
mon Pleas by its previous certificate on the same case had distinctly 
rejected, (Beard v. Westcott, 5 Taunt. 413 ; vide opinion Bayley, B., 
7 Bligh New R. 238.) But admitting that the judges of the King’s 
Bench meant to decide the question as the vice-chancellor interprets 
their certificate, their decision has been expressly overruled by the 
very deliberate judgment of the House of Lords, in the subsequent 
case of Cadell v. Palmer, (7 Bligh, 203.) By this judgment, which 
was founded upon the unanimous opinion of the attendant judges, 
and which affirmed the concurrent decrees of the vice-chancellor and 
chancellor, (Bengough v. Eldridge, 1 Sim. 173,) it was definitively 
settled that where an absolute term, having no reference to a mino- 
rity and not exceeding 21 years, is added to-lives in being, a limita- 
tion to take effect only at the end of the term is not too remote, but, if 
otherwise valid, will be sustained. And the same rule is plainly de- 
ducible from several prior decisions. (Lloyd v. Carew, 1 Shower, P. 
C. 137; Goodman v. Goodright, 2 Burr, 873; Goodtitle v. Woods, 
Willis, 211.) And long before had been laid down in the broadest 
terms by text writers of the highest authority, by Blackstone, (2 
Black. Com. 174,) by Wooddeson, (2 Wood. 229.) And above all, by 
the profound Fearne, and his deeply learned commentator, Butler. 
(Tearne on Ex. Dev. 7 Ed. pp. 117, 399, 470 ; Con. Rem. 429, 438.) 
It may not be improper to add, that this rule was plainly understood 
by the Revisers to be the settled law, several years before the decision 
of the House of Lords in Cadell v. Palmer, since, in their notes to the 
chapter of real property, they state as one of the alterations in the law 
which they proposed and the legislature adopted, that ‘ the period of 
21 years after a life or lives in being is no longer allowed as an abso- 
lute term, but the rule is restored to its original object by being 
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confined to the case of actual infancy.” (Rev. Notes, 3 R. S. 2d ed. 
p- 672.) : 

As we cannot agree with the vice-chancellor that the bequest to the 
Society is rendered void by the postponement of its vesting, we must 
proceed to the inquiry, whether we are bound to execute the trust 
that accompanies the gift, by the’appointment, and through the me- 
dium, of a new trustee. It is familiar law that equity will never suf- 
fer a trust to be defeated by the mere circumstance that there is no 
trustee in whom the legal title is then vested, but the rule, as general 
can only be applied where the trust is valid, and there is a cestui que 
trust before the court, who claims its execution. As a general rule, 
chancery has no power to compel the performance or decree the exe- 
cution of i trust, where there is neither a trustee nor a cestui que trust. 
The trust is then wholly void in equity as well as at law, and this is 
emphatically true when the trust involves a perpetuity ; when, as in 
the present case, it locks up forever the capital of the property or fund 
which it embraces, and calls for a perpetual succession of trustees to 
administer the income. . 

Let it be admitted that pious and charitable uses are an exception 
from these general rules, it by no means follows that we are bound, of 
have the power, to execute the present trust. We have recently held 
in the case of Ayres v. The Methodist Episcopal Church, (8 N. Y. Le- 
gal Observer, p. 17,) that where a:charitable use is general and inde- 
finite, no persons being certainly designated as objects of the intend- 
ed bounty, the administration of the trust, if there ts no trustee, belongs 
in England, not to the Court of Chancery, but to the crown, so that the 
chancellor in decreeing the execution of the trust, is acting, not in the 
exercise of the rightful and proper jurisdiction of his court, butasthe de- 
legated minister of aroyal prerogative. No reasons have been given, nor 
authorities cited, to induce us to change or modify the opinion which we 
then expressed, that discretionary powers similar to those which are 
exercised by the Lord Chancellor as the delegate of the crown, have 
never been exercised or claimed by the Courts of Equity in this State, 
and cannot be assumed without an entire disregard of the principles 
upon which our government is founded. The English cy pres doc- 
trine in its application to charitable uses, and in both the branches 
into which it is divided by the learned counsel for the appellants, is 
the fruit and result, not of a judicial, but of an arbitrary discretion, 
contemning and disregarding the rules by which the Court of Chan- 
cery in the exercise of its own proper jurisdiction over trusts has in- 
variably been governed. We rejected the doctrine in the case to 
which we have referred, and we must reject it now; since it cannot 
be denied that the use which is attached to the present bequest is 
just as vague and indeterminate as to the persons to be benefitted, as 
those, which in that case we refused to execute. 

Such would be our decision, even if we assented to the doctrine 
that charitable uses, contravening the general rules of law in relation 
to trusts and perpetuities, were in this State recognized and sustained 
by law prior to the adoption of the Revised Statutes. But as we can- 











372 THE NEW-YORK LEGAL OBSERVER. 
N. Y. Superior Court.—N. Y. Bible and Com, Prayer Book Society v. Andrews et al. 








not assent to this doctrine, it is not necessary, nor do we deem it ex- 
pedient, to place our decision upon the narrow ground that has been 
stated. We hold that the use which in this case is attached to the 
legacy became illegal as soon as the legacy itself had lapsed. It be- 
came illegal when there ceased to be a corporate body entitled to 
take under the will, and enabled by its charter to accept the trust. 
We place our decision upon the broad ground that, when the will took 
effect, the Court of Chancery in this State could not rightfully compel 
the performance, or in any mode decree the execution of a charitable 
use, creating or involving a perpetuity, unless where the property was 
given to a corporation which by the terms of its charter was enabled 
to accept and execute the trust. The same question was before us 
and was very fully argued in the case of Ayres v. The Methodist Epis- 
copal Church, and we now adopt as a court the views which were 
then explained as those of the individual who delivered our judg- 
ment, namely, that the only law giving a sanction to charitable uses, 
violating the general rules of law in relation to trusts and perpetui- 
ties, which was in force in this State at any time prior to cic adop- 
tion of the Revised Statutes, was derived exclusively from the pro- 
visions of the English statute of charitable‘uses, the famous statute 
of Elizabeth, and consequently when that statute together with all 
other English statutes was repealed, was intentionally 2nd wholly 
abrogated. The reasons that have led us to.this conclusion are fully 
stated in the opinion to which we have referred, and it is needless 
now to repeat them. It is sufficient to say, that it appears to us quite 
incredible, that an enlightened legislature, when it repealed the sta- 
tute of Eiizabeth and the statutes of Mortmain, meant to disregard 
and overrule the soundest maxims of public policy, and establish a 
system which the wisdom and experience of ages had condemned 
and rejected. It is, therefore, incredible that it meant to give to 
every individual the power of rendering his whole estate, real and 
personal, forever inalienable, by devoting its income to any use 
or purpose that he might deem, or others persuade him to believe, 
was pious or charitable. In other words, it is incredible that the le- 
gislature meant to enable every individual, under the form of a trust, 
*¢to found a corporation unlimited in its duration, and incapable of 
dissolution, having no power to dispose of its property, yet unrestrict- 
ed as to the amount it may hold.” 

In the present case we go etill further, and shall refer otir denial 
of the power of our chancellor to sustain and execute a use similar 
to that which the legacy creates, to a much earlier period than the 
repeal of the statute of Elizabeth. The use attached to this legacy 
is not a charitable use in the usual and legal sense of the term. It is 
strictly a pious use, not otherwise charitable than as the noblest office 
of charity is the dissemination of religious truth; but it is impossible 
for a court of justice to sustain a use upon this ground, unless in a 
country where the truths of religion have been settled and defined 
by law, or judges have a discretionary power to determine and de- 
clarethem. If at any period in the judicial history of the State, it 
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bas been within the power of our Court of Chancery to decree the 
execution of a pious use violating the general rules of law, this branch 
of its jurisdiction was, in our judgment, wholly abolished long before 
the statute of Elizabeth was repealed. It was wholly abolished when 
the constitution of 1777 was adopted. Under a constitution which 
extends the same protection to every religion and to every form and 
sect of religion—which establishes none and gives no preference to 
any, there is no possible standard by which the validity of a use as 
pious can be determined. There are no possible means by which 
judges can be enabled to discriminate between such uses, as tend to 
promote the best interests of society by spreading the knowledge and 
inculcating the practice of true religion, and those which can have 
no other effect than to foster the growth of pernicious errors, to give 
a dangerous permanence to the reveries of a wild fanaticism, or en- 
courage and perpetuate the observances of a corrupt and degrading 
superstition. Hence, unless all uses, that may be denominated 
pious, shall be subjected to the same rules as other trusts, we shall 
find no escape from this alternative, either all uses for a religious 
purpose, whether the religion which they are intended to aid be true 
or false, rational or absurd, must be upheld and enforced, or the uses 
connected with a particular form of religion, must be selected, as the 
special and exclusive objects of favor and encouragement. If we 
adopt the first course, we renounce the principle upon which pious 
uses were first introduced and upon which alone their defence can be 
rested, namely, their tendency to benefit society by diffusing the 
knowledge “nd practice of true religion. We disregard and practi- 
cally deny che eternal distinctions between truth and falsehood, and 
give the sanction of law to the pernicious absurdity, that all religions, 
however contradictory in their tenets and in their precepts, have a 
just and equal claim, not merely to the protection, but to the favor of 
government—are not simply to be tolerated, but encouraged. . If 
we adopt the second alternative, we violate that equality between 
different religions and different forms and sects of religion which the 
principles of our government, and the provisions of our consitution, 
are designed to secure. We create an odious distinction, in the power 
to dispose of their own property, between different classes of citizens, 
and by declaring that the religion which we favor is alone true, we 
establish it, in a restricted, it is true, but in a definite sense, asthe re- 
ligion of the state. 

We are quite aware of the answer that has sometimes been given 
to this objection. Christianity, it has been asserted, is now, in a mo- 
dified sense, the religion of the state. It is so, as a part of that com- — 
mon law which our ancestors introduced and we have retained. 
Christianity, therefore, furnishes the test that is desired, so that in 
judging of the validity of a use as pious, we have only to inquire 
whether it is in harmony with the doctrines that christianity teaches. 

The maxim that christianity is part and parcel of the common law, 


‘has, been frequently repeated by judges and text writers, but few 


have chosen to examine its truth, or attempted to explain its meaning. 
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We have, however, the high authority of Lord Mansfield, and of his 
successor, the present C. Justice of the Queen’s Bench, Lord Camp- 
bell, (Campbell’s Lives of Chief Justices, vol. 2, p. 513,) for stating 
as its true and only sense, that the law will not permit the essential 
truths of revealed religion to be ridiculed and reviled. In other 
words, that blasphemy is an indictable offence at common law. The 
truth of the maxim in this very partial and limited sense may be ad- 
mitted ; but if we attempt to extend its application, we shall find our- 
selves obliged to confess that it is unmeaning or untrue. If chris- 
tianity is a municipal law in the proper sense of the term, as it must 
be, it a part of the common law, every person is liable to be punish- 
ed, by the civil power, who refuses to embrace its doctrines and fol- 
low its precepts. And if it must be conceded that in this sense the 
maxim is untrue, it ceases to be intelligibic , since a law without a 
sanction is an absurdity in logic, and a nullity in fact. Let it be 
admitted, however, that christianity is a part of the common law, in 
any sense of the maxim which those who assert its truth may choose 
to attribute to it. The only effect of the admission is to create new 
difficulties, quite as impossible to be overcome as those that have 
already been stated. How, we would then ask, in judging of the 
validity of a use as pious, are we to apply the test which christianity 
is said to furnish? It will not be pretended that the common law 
has supplied us with any definition of christianity, yet without a ju- 
dicial knowledge of what christianity is, how is it possible to deter- 
mine whether a particular use alleged to be pious, is or is not consis- 
tent with the truths which christianity reveals? No religious use has 
been, or can be created, that does not imply'the existence and truth 
of some particular religious doctrine; and hence, when we af- 
firm the validity of a use as pious, we necessarily affirm the truth of 
the doctrine upon which it is founded. In acountry where a definite 
form of christianity is the religion established by law, the difficulty 
to which we refer is not experienced, since the doctrines of the estab- 
lished church then supply the criterion which is sought, but with us, 
it can readily be shown, that the difficulty is not merely real and se- 
rious, but insuperable. Let us suppose that a Roman Catholic bad 
devised his whole estate, real and personal, to trustees and their 
heirs, in trust, to apply the income forever, one half to the purchase 
of indulgences for the benefit of such as might seek them, and the 
other moiety, to the payment of daily masses for the safety of his soul, 
and that the validity ot this devise were the question how to be deter- 
mined. In England such uses are held to be void, as superstitious, 
but the statute by which they are declared so we have repealed, and 
some other rule or principle must be found to govern our decision. 
The uses, it is manifest, imply the existence and truth of certain im- 
portant doctrines. ‘They imply that our Saviour has delegated to the 
pope, as his vicar upon earth, the absolute and unconditional power 
of pardoning sin. They imply the existence of a purgatory, and the 
duty and efficacy of prayers for the dead. Such is the necessary 
import of the uses, upon the validity of which, guided by the light of 
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christianity, we are required to pronounce. Shall we, by sustaining 
them as pious, in effect declare that the doctrines which they imply 
belong to the class of truths which the New Testament reveals? Or, 
shall we by rejecting them as superstitious, condemn as false and 
corrupt the ancient faith which so large a class of our citizens avow 
and follow? Are these questions over which we as judges, what- 
ever we may privately think, have any jurisdiction? Are the ques- 
tions which any court of justice in this state, at any time since the 
formation of our present government, could rightfully entertain and de- 
cide? Yetsuch are the questions that must be considered and decid- 
ed, if uses inconsistent with the general rules of law are to be sustain- 
ed as pious, and the proper test of their legality as such is their cor- 
respondence with the doctrines of christianity. For ourselves, were 
the case that we have supposed now before us, we should not hesi- 
tate in pronouncing our judgment. Abstaining from any remarks 
upon the nature and tendency of the uses, neither admitting them to 
be pious nor condemning them as superstitious, we should hold the 
devise to be entirely void as repugnant to those wise and salutary 
rules of law which forbid the citizen to withdraw his property beyond 
alimited period from that free circulation which the interests of 
commerce and the healthful action and permanence of our re- 
publican institutions alike demand. And if this would be a proper 
decision in the case supposed, it is manifest that the same judgment 
ought to be pronounced in every case where a trust which involves a 
perpetuity is sought to be maintained upon the sole ground of its 
piety. We may be disposed to regret that a perpetual trust for the 
distribution of that sublime manual of true devotion, and perhaps 
the noblest of human compositions, the book of Common Prayer, 
cannot be sustained, but the regret must cease when we reflect that it 
can only be sustained upon a principle that would render just as va- 
lid a similar trust for the circulation of the monstrous fables of the 
Talmud, or the gross impostures of the Koran. 

Had the Auxiliary New-York Bible and Common Prayer Book 
Society been a living corporation at the death of the last annuitant, 
we strongly incline to think that the case would be free from difficul- 
ty, since the use to which the income of the legacy is directed to be 
applied is one of the purposes for which the Society was incorporated. 
We incline to think that the use creates a trust which the Society by 
a fair interpretation of its charter was empowered to accept ; but as 
the legacy never vested and could not be assigned, the appellants, 
the New-York Bible and Common Prayer Book Society, have no title 
or interest upon which a claim for relief can be founded. They have 
not a ‘locus standi injudicio,” nor, for the. reasons that have been 
stated, can we secure the performance of the trust by appointing a 
new trustee to whom the paymént of the legacy may be decreed. 
As a lapsed legacy it has sunk into the residuum. 

We pass to the second legacy, the bequest to the General Theolo- 
gical Seminary, and a few observations will here suffice to explain 
the grounds of our decision. 
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It is not denied that the Seminary fully answers the description in 
the codicil, of a seminary established under the authority of the Ge- 
neral Convention of the Protestant Episcopal Church, forthe Instruc- 
tion in Theological Learning of Young Men intended for the Ministry 
in that-Church; and hence, had the gift been absolute, we see no 
reason to doubt that it would have been our duty to decree its pay- 
ment. But the legacy, in this as in the preceding case, is clothed 
with a trust, and the objections are—1. That the seminary is not em- 
powered by its charter to accept and execute a trust of any descrip- 
tion. 2. That in this case the trusts, or a portion of them, are en- 
tirely foreign to the purposes for which the seminary was established 
or incorporated. And lastly, that as the seminary is incompetent to 
take, this court has no power to compel the performance of the trusts, 
as there is no cestui que trust, and they involve a perpetuity. This 
last objection, if either of the two first is valid, it will be unnecessary 
to consider ; it is covered by the decision we have already made, 
that unless there is a trustee authorized by law to perform the trusts, 
a pious use, if inconsistent with the general rules of law, is wholly 
void. Itis only upon the ground that the uses which are attached to 
this legacy are pious that they are asserted to be valid, and it is not 
denied that they involve a perpetuity. 

The first question, then, is, whether the seminary is competent to 
taRe and hold any property, real or personal, as a trustee. 

Let it be admitted that a corporation merely by virtue of its incor- 
poration, without any express authority given by its charter, has the 
same capacity to take property upon trust as a natural person. It 
is manifest that it can only be authorized so to take when the trust it- 
self is lawful. When the trust, as creating a perpetuity or for other 
reasons, is contrary to the general rules of law, it is immaterial 
whether the legal title be given to a corporation or to an indivi- 
dual. In either case the limitation is wholly void unless the cor- 
poration, by the true interpretation of its charter,.is authorized to 
accept and execute the trust. And we think that this authority, 
when not given in terms, may be justly implied whenever the ob- 
ject of the trust, the end which it seeks to accomplish, is the pur- 
pose or one of the purposes for which the corporation was crea- 
ted. 

It is certain that the uses which in this case are attachéd to the 
legacy, had it been given to an individual, would have rendered it 
illegal and void ; and the only inquiry that remains is, whether they 
are legalized by the charter of the Seminary. In other words, is the 
object of the trust which these uses create one of the purposes for 
which this Seminary was incorporated? It is somewhat remarka- 
ble that the act of 1822, (Sess. Laws, 1822, p. ») by which the 
Theological Seminary was incorporated, contains no specification 
whatever of the objects or purposes of theincorporation. It gives to 
the Seminary the power of taking and holding by devise or purchase 
real or personal estate, of which the annual income shall not exceed 
a certain limited amount, but without specifying the uses to which 
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we 


either capital or income shall be applied, it declares that the corpo- 
ration shall have power to dispose of all its. real and personal estate 
at its own will and pleasure. As this absolute power of disposition 
is co-extensive with the property which the Seminary is authorized to 
hold, it seems necessarily to exclude the presumption that it was in- 
tended by the legislature that any portion of that property might be 
rendered inalienable by the operation of a trust. At any rate, the 
terms of the charter are not such as to enable us to say that the uses 
of the trust in the present case correspond with any object or purpose 
for which the institution was incorporated. It is true that the very 
name or title of the institution suggests, and must have suggested to 
the legislature, that its general object is the education of youth for the 
ministry of the Episcopal church, and this general object the legisla- 
ture by granting the charter may be said to have sanctioned ; but as 
the foundation of perpetual scholarships is plainly not a necessary 
means of accomplishing the object, we have no right to say that it 
was meant to be sanctioned by the legislature, especially as the very 
words of the charter, in their natural construction, exclude the sup- 
position. We regret to find that the charter of this noble institution 
is so exceedingly defective. Looking to the objects which the institu- 
tion seeks to accomplish, and to the most expedient means of their 
accomplishment, we cannot doubt that its charter ought to contain ex- 
pee provisions relative to the foundation of professorships and scho- 
arships, and an express authority to receive donations in trust for 
these purposes ; but we have no power to amend the charter; we 
must construe its provisions as they are, and would violate our duty 
should we attempt by a constrained and violent construction to make 
them correspond with our personal wishes. 

Were it possible to overcome or evade the objection that the Semi- 
nary has no power to hold property in trust at all, and certainly not 
when the trust as a perpetuity, is illegal, another objection remains 
which, even had the charter expressly authorized the foundation of 
perpetual scholarships, would have compelled us to say that the trust 
annexed to this legacy renders the gift inoperative and void. The 
trust is not limited to the application of the income of the capitals 
which it locks up forever, to the maintenance of a scholar to be se- 
lected and nominated in the manner that the will provides, but the 
testator, foreseeing that a vacancy in the scholarship might occur 
that could not be immediately supplied, provides for the contingency 
by declaring that during the continuance of every such vacancy the 
annual interest of the capital sum bequeathed shall be given to a per- 
son to be appointed by the Bishop of the diocese of New-York, who 
shall deliver a lecture in Trinity church, in the city of New-York, 
upon the evidences and truth of the Christian religion, on the day of 
the opening of the Convention of the Episcopal Church. | It cannot 
be pretended that this use, the application of the interest to the pay- 
ment of an annual religious lecture in Trinity church, not to the stu, 
dents of the Seminary but to the Convention of the church, had any 
relation to the objects for which the Seminary was incorporated. It 
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is a foreign and extrinsic use, creating a trust which upon no con- 
struction of its charter was the Seminary authorized to accept and 
execute. It is, therefore,a general pious use, without a trustee or 
a cestui gue trust, and involving a perpetuity. As such it is abso- 
lutely void, and the necessary effect of its invalidity is to avoid the 
entire limitation of which it is a constituent and essential part. It is 
no answer to say that the contingency of a vacancy in the scholarshi 
may not occur. It is settled law, that to render a limitation void, 
which if sustained would create a perpetuity, it is sufficient that the 
event upon which it depends may happen ; and here the event is not 
merely possible, but almost certain to happen. 

Nor can we get over the difficulty and sustain the trust by holding 
that this particular use alone is void. The trust so created by the 
testator is entire and indivisible, and cannot be separated without de- 
feating its main intent. Should we direct that during a vacancy in 
the scholarship the interest of the legacy shall be paid to the repre- 
sentatives of the testator, as the vacancy might never be filied, and 
during its continuance the capital is locked up, the objection of a per- 
petuity retains all its force. And should we direct the capital itself 
to be paid over, the perpetual scholarship is gone, and the principal 
intent of the testator defeated. The retaining of this capital by the 
Seminary is of the essence of the trust, a necessary condition of its 
fultilment ; and as this condition is illegal the entire limitation must, 
be void. 

There are other weighty objections to the validity of the trust 
which we forbear to notice, since those that have been stated, we 
cannot but think, are demonstratively fatal. 

The decree of the vice-chancellor must, therefore, be affirmed as 
to both legacies, but without costs upon this appeal. In the actual 
state of the decisions the appeal was eminently proper, and we trust 
that the proceedings will not stop here. It is desirable that the vexed 
and highly interesting questions which the case involves shall be 
finally settled; and we earnestly hope that they will be settled by 
an appeal from our decision to the court of ultimate resort. 
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Surrogates Court, 


[New-York City.] 


Before the Honorable ALEXANDER W. BRADFORD, Surrogate. 


IN THE MATTER OF THE EstTaTE oF GurDON WHEELER, deceased. 


A bequest to A. L. upon several “ conditions and regulations,” one of which is to pay to J. 
H. W. $1500 “ within two years” from the testator’s decease, does not lapse by the death 
of J. H. W. before the expiration of the two years. 

«Time in this case is not of the substance of the gift, but relates only to the payment, which is 
postponed for the convenience of the first legatee. 

The condition in favor of J. H. W. is legatory, and constitutes him a legatee. The benefit on 
his death survives and passes to his representatives. 
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The legacy-to A. L. is conditional, and unless he perform the conditions he cannot take the 

ift. If he accept the bequest he must perform the conditions. 

By the civil law the death of J. EI. W. before the expiration of the time limited for payment, 
prevented the strict performance of the condition, and consequently the vesting of the legacy 
in A. L.; but in equity payment to the personal representatives of J. H. W. will be received 
as performance. 


Tue facts appear in the opinion of the court. 
George C. Goddard, for the petitioner. 
David Graham, for the executor. 


Tre Svrrocatrs :—The testator after directing the payment of his 
funeral expenses and debts out of the property belonging to him in 
the firm of Andrew Lester & Co., bequeathed his interest in the as- 
sets of the firm, and of the late firm of Lester, Holmes & Co., unto 
Andrew Lester, upon several ‘ conditions and regulations,” the last of 
which was, “that he give to Jeremiah H. Wheeler the sum of one thou- 
sand five hundred dollars, within two years from my decease.” Jeremiah 
H. Wheeler and Andrew Lester were appointed executors, and qua- 
liied. Wheeler died within two years afier the decease of the tes- 
tator, and his executor now demands payment of the sum directed 
to be paid by the above condition. 

I have recently had occasion to examine somewhat minutely the au- 


_ thorities bearing upon the vesting of legacies, where the gift was con- 


nected with a certain future time in no wise depending upon any act 
of the legatee, or upon any event to occur to him, such as arrival at 
age or marriage. Had the testator required his executors to pay 
to Wheeler $1500 at two years after his decease, thus making a be- 
quest in the form of a simple direction to pay at a future time, even 
then, in accordance with the views I entertain of the decisions on this 
subject, in order to determine whether the vesting of the legacy was 
postponed, or its payment only, recourse ought to be had to all the 
provisions of the will to ascertain the testator’s intention. The ap- 
pointment of Wheeler as executor, and the various provisions in ‘his 
favor, beside the one in question, would tend to exclude the probabi- 
lity of any other motive in giving Lester the period of two years to 
pay this sum, than that of allowing the firm a sufficient time to wind 
up its affairs. 

It is a mistake to suppose that the mere annexation of a future 
time to the gift of a legacy is in itself enough to constitute time of the 
substance of the gift. This was certainly not the rule of the civil 
law. (Pandectes, pt. 4, lib. 30, tit. 1, sec. 1; Pothier, vol. 12, p. 4.) 
And the current of the recent decisions runs strongly in favor of the 
more reasonable doctrine, that although there be no other bequest 
than in the direction to pay or distribute in futuro, yet the vesting will 
not be deferred unless, upon the whole will, such appear to have been 
the evident design. (Packham v. Gregory, 4 Hare, 398; Leeming v. 
Sherrait, 2 Hare, 14; Shattuck v. Stedman, 2 Pick. 468 ; Patterson v. 
Ellis’ Ex., 11 Wend. 259.) It is not, however, necessary to discuss 
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that proposition, as the {present case, in my opinion, turns upon an. 
entirely different point. 

The legacy to Andrew Lester is a specific, (2 Williams on Ex’rs, 
996, 1002; Ellis'v. Walker, Amb., 310,) not a general bequest, sub-. 
ject to the payment of debts, and to the performance of certain spe- 
cified conditions. Any beneficial interest under a will is of a legatory 
character, and the gift to Lester on condition that he give $1500 to. 
Wheeler, constituted Wheeler as well as Lester a legatee. (Baker v. 
Dodge, 2 Pick. 620.) 

1. Was the legacy to Wheeler conditional. It might have been, if 
made to depend on his marriage or arrival at age, or upon any other 
uncertain event, if such were the clear intention. But there is no- 
thing in the direction to pay him, which soundsin condition, except its 
dependency on an option of Lester to be exercised within a certain 
time. There is a manifest difference between a legacy to be paid or 
a condition to be performed a¢ a certain time, or within a certain time. 
This distinction was well recognized in the civillaw. A condition 
framed thus, ‘‘ Stickus, si intra annum decimum heredi meo dederit, 
liber esto; statim solvendo eum liberum esse sine mora futurum.” 
(Pothier’s Pandectes, vol. 13, p. 262.) ‘Let Stichus be free if he 
give to my heir so much within ten years; the immediate payment 
of this sum to the heir, will make him free without delay.” The ob- 
ject of this mode of fixing a period within which the first legatee may 
perform the condition in favor of the second legatee, cannot, from the 
very nature of the case, be to defer the payment in order to prevent a 
vested interest passing to the second legatee before the time, but on 
the contrary, the condition is evidently framed for the convenience of 
the first legatee, to give him ample time to perform instead of binding 
hin down to a specified date at which the thing is to be done. 

On the other hand, the legacy to Lester is by the terms of the will 
expressly conditional. A testamentary condition is a future and un- 
certain event upon the existence of which the testator has made his: 
bounty to depend. (Pothier’s Pandectes, vol. 13, p. 265.) Lester in 
this case is a legatee on condition ; that is, the condition applies to- 
him and his legacy, and not to Wheeler to whom he was to pay 
$1500. The condition only affected Wheeler in this way : If Lester 
performed it, he took the specified sum; or if dead at the time of 
performance, the right to the payment passed to his representatives. 
The point is thus put in the civil law. (Pothier’s Pand., vol. 13, p. 
311.) “Si Titius heriditatem meam adierit, intra dies centum Mcevio 
decem dato. Hoc legatum in diem erit, non sub conditione, quia de- 
finitio Labeonis probanda est, dicentis, id demum legatum ad here- 
dem legatarit transire ; quod certum sit debitumiri, si adeatur here- 
ditas.” Such a gift is a simple and zot a conditional legacy, and 
will pass to the “heir of the legatee,”’ tor, ‘if the inheritance be ac- 
cepted, the payment will certainly become due.” This shows that 
a right to a future payment contingent on the first legatee accepting 





* See Stedman v. Palling, 3 Atk. 423, where in a gift at 21, “or sooner,’ the latter 
words led the court to consider the legacy vested. 
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a bequest, is a vested interest transmissible on death to the personal 
representatives.- So, where the testator desired A., out of the mo- 
ney given her by his will, to leave £500 at her death to B., who 
survived the testator but died before A., the personal representatives 
of B. were held entitled to the £500. (Medlicott v. Bowes, 1 Vezey, 
sen. 207, Ambler, 4.) Iam clear, therefore, that so far as Wheeler 
was concerned, his interest contingent upon the performance of the 
condition by Lester was vested, and in case of death transmissible. 

2. But a more sezious question arises upon the right of Lester to. 
perform the condition. By the civil law the rule was established 
that in case of a legacy on condition to pay a certain person a certain 
sum, the condition was so far personal that if he, to whom the money 
was to be paid, died, it could not be performed by paying to his re- 
presentatives. Asa conditional legacy did not vest till the day.of 
the accomplishment of the condition, the decease of the party to whom 
payment was to be made did not vest the legacy and discharge the 
condition, but prevented the vesting, and extinguished the legacy it- 
self. (Pandectes, vol. 13, p. 441, 468.) Swinburne puts the pre- 
cise case. He says, ‘* Another example to the same effect is this : 
The testator maketh thee his executor, or giveth thee a hundred 
pounds, if thou pay ten pounds toC. D. before a certain time, within 
which time C. D. dieth, and thou payest the same ten pounds within 
the same time to the executor or administrator of C. D.; in this case 
the condition is not said to be performed, and so thou canst not be 
executor, nor obtain the legacy of a hundred pounds, because thou 
didst not pay the ten pounds to C. D. himself, for the payment ought 
to have been made to C. D. himself and not to his executors or ad- 
ministrators.”” (Swinburne, 414.) 

So, likewise, by the civil law the death of the first legatee before 
the performance of the condition by him, extinguished the legacy. 
“Intercidit legatum, si ea persona decesserit cui legatum est sub con- 
ditione.” (Pandectes, vol. 12, p. 99, vol. 13, p. 378.) 

Thus, by the strict rule, the effect of the death of Wheeler before 
the payment, was to cut off the legacy to Lester; and the property 
given on condition would fall into the residue or go to the testator’s 
next of kin. The difficulty then is, not to sustain the right of Wheel- 
er’s executor, to the payment, but rather to sustain the legacy to Les- 
ter. The objection raised by Lester is suicidal, for if sound, it de- 
feats his own title to the legacy, which can be saved only on the 
ground that he may still perform by paying Wheeler’s executor in- 
stead of Wheeler himself. The point stated in order to exonerate 
the legatee from the payment, goes tothe very foundation of the le- 
gacy itself. 

It is often important to determine whether a condition be precedent 
or subsequent. In the civi! law there was no such distinction. All 
conditions had to be performed before the legacy vested, ‘Si sub 
conditione sit legatum relictum, ron prius dies legati cedit, quam con- 
ditio fuerit impleta.” (Pandectes, vol. 12, p.2.) By the common 
law this rule has become so far modified, that where the condition is 
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precedent the legatee takes no vested interest till it be performed ; 
when subsequent, the legacy vests, subject to being divested ona fail- 
ure of performance. (IMynne v. Wynne, 2 Man. & G. 14; Harvy 
v. Aston, Comyns’ R. 738 ; Lowther v. Cavendish, 1 Eden. 116; Wil- 
liams on Ex’rs, 1081; 1 Roper on Leg. 749.) This distinction has 
some influence upon courts of equity, when called upon for relief 
against strict performance, especially when in case of non-perform- 
ance the estate is limited over to athird person; but I do not think 
it material for the decision of the question now before me to inquire 
whether the condition was precedent or subsequent. If it be a con- 
dition precedent, the legacy to Lester, by the strict rule, has certain- 
ly never vested ; if a condition subsequent, it only makes the right of 
Wheeler’s executor, the clearer, as I will shortly show. The point 
now is, whether Lester can get his legacy, by making at this time 
as good performance as the nature of the case admits. 

3. Courts of equity have beea in the habit of relieving against the 
penalty of acondition in regard to a legacy, when compensation or 
satisfaction can be given; and this whether the condition be prece- 
dent or subsequent. In Taylor v. Popham, (1 Bro. C.C. 168,) the 
testator gave to P. T. £600 per annum, on condition that he should 
within three months after his decease execute a release of all de- 
mands on his estate, and the court held that a neglect to comply 
with the condition might be aided in equity ; but the legatee having 
refused to execute the release before the master, the annuity was de- 
clared to be forfeited. The principle is, that if the testator’s inten- 
tion can be satisfied by an execution in substance, that is, cy pres, 
strict performance will not be required; and therefore where £100 
are given to A. provided he pay B. £20 within a certain time, pay- 
ment of the £20 to B.’s executors, should he die before the time, will 
be received as performance. (Co. Litt. 205, b.; Williams v. Knipe, 
5 Beav. 276; Simpson v. Vickers, 14 Ves. 341, 8; Hayward v. An- 
gell, 1 Vern. 223; Ibid. 83, 167; Woodman v. Blake, 2 Vern. 222; 
Wheeler v. Whithali, Freeman, p. 9; Paine v. Hyde, 4 Beav. 468; 
Hollinrake v. Lister, 1 Russ. 508 ; Strange, 135.) 

The right of the executors of the legatee to perform a condition ca- 
pable of being substantially satisfied, in case he die before the time 
limited for its performance, seems also to be settled. (Eustwood v. 
Vinke, 2 P. Wms..613-17 ; Roper on Leg. 777.) . 

Thus, while it appears that by the strict rule of law, Wheeler’s 
death would defeat the legacy to Lester, yet under equitable _princi- 
ples, where the condition is capable of substantial performance, the 
decease of the first legatee or of the party to whom he is to pay in 
order to obtain the legacy, will neither forfeit the legacy nor extin- 
guish the condition. The right to perform the condition is a vested 
interest in the legatee, and the right to reap the benefit of perform- 
ance a vested interest in the party to be paid, either of which is trans- 
missible to executors or administrators in case of death. 

4. There is another view, however, which of itself seems to be de- 
cisive. It is a well recognized proposition that where a fund is be- 
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queathed in fractional interests in succession, the interests of the first 
and subsequent takers will vest at the same instant. Whether the 
condition is precedent or subsequent, the actual effect of the bequest 
to Lester on condition that he pay within two years, is the sume as 
if the testator had given the same sum, out of the same fund, within 
the same time. The whole fund is disposed of, and in the very act 
of disposition, a minor interest is carved out of it. (Blamire v. Gel- 
dart, 16 Vesey, 314.) The will, no matter in what order or mode, 
divides this fund between these two persons, in a certain proportion, 
so that when the first legatee takes, the burden attaches. If a lega- 
tee claim a gift cc pendent upon a condition, he must receive it cum 
onere. (Spofford v. Manning, 6 Paige, 383.) This doctrine is well 
established as to personality, and has even been sustained as to lega- 
cies charged on real estate, notwithstanding the leaning of the com- 
mon law in favor of the heir. (Em Hancock, 2 Atk. 507; King 
v. Wither, 3 Bro. Parl. Ca. 135; Hoagson v. Rawson, 1 Ves. sen. 44; 
Tunstall v. Bracken, 1 Ambler, 167, 230, 575; 1 Bro. C.C. 120, 
123, 192, 194; 4 Rawle, 451.) Whoever accepts the gift, therefore, 
is bound to discharge the condition. 

The petitioner in this case alleges that Lester accepted the legacy 
of the testator’s interest in the two firms of which he had been part- 
ner, and the allegation is not controverted. It is the duty of the exe- 
cutor to see to the performance of conditions annexed to a legacy. 
Lest<r, in this instance, is both legatee and executor, and if in the for- 
mer capacity he elects to receive the legacy, he is bound in the latter 
capacity to see that the payment of the $1500 be made to Wheeler 
or his legal representatives. He might have refused the gift, and 
then he would have been held to account for the property as a portion 
of the estate undisposed of by the will; by his acceptance of it he 
became responsible for the performance of all the conditions. The 
gift which he claims and the obligation to pay Wheeler, are coinci- 
dent ; if one falls the other goes with it; ifone is extant, the other is 
likewise. The decree must therefore be that he pay the sum of 
$1500 to Wheeler’s executors, with interest, to run from the period of 
two years after the death of the testator. 
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When Lord Coke had finished the first volume of his Commentary upon 

Lyttleton, he excused himself in his ‘‘ Epilogue” from making a“ Table”’ to 

that chaos of common law learning, upon the pretence that he “ considered 

that Tables and Abridgments are most profitable to them that make them.” 
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This apology might pass current in those days when the erudition and re. 
search of the lawyer were limited to a few volumes of “ Year Books,” 
Bracton, Fleta, Rolles and Fitzherbert’s Abridgmefts, three volumes of 
Croke’s Reports, Dyer, and a few books of Entries and Pleadings. A com- 
plete law library in those days, with all the common law reports and ele- 
mentary treatises, would hardly exceed a hundred folio volumes. It might 
well be in those old days of few books ard much leisure, that the “ studious 
reader” might undertake the task of making his own digests and abridg- 
ments of reports. A few weeks or months would suffice to make a tolera- 
ble digest of all the reports thenextant. But ‘nous avons changé tout cela |” 
Where the practising lawyer then had his forty or fifty volumes of Reports 
to’ransack for “cases in poiut,”” he has now between two and three thou. 
sand, English and American, to exploré before he can consider himself fully 
prepared in an important cause involving new questions, or new applica- 
tions of established principles. The attempt to penetrate such a labyrinth 
without proper clues to guide him, would be as absurd as to attempt to cross 
the ocean without a compass or a dead reckoning. The modern Digests to 
Reports, therefore, come as well under the head of indispensable guides as 
that of labor-saving machines. And it ought to be a maximamong Report- 
ers never to stretch their series beyond ten or twelve volumes, without fur- 
nishing a Digest to facilitate the lawyer’s researches, or as Lord Coke has 
it, “ fur the ease of the student.” 

Luckily for us in the State of New-York, we have had several helps of 
this sort from time to time; and perhaps, with the exception of Paige and 
the succeeding volumes of Chancery Reports, have had no great cause to 
complain of the want of those facilities which a good Digest affords. We 
have now to congratulate the profession upon a new and improved edition 
of Mr. Clerke’s valuable Digest of our common law reports, which has been 
prepared by Mr. Hogan, with great care, and, we venture to say, with an 
accuracy that has not been and need not be surpassed. We have been at 
some pains to examine the work, to see if certain errors which had been co- 
pied, literally transcribed, from his predecessors by each digester, and of 
which we had made memoranda from time to time, had been corrected by 
Mr. Hogan; and we are pleased to find that they are all corrected or omit- 
ted. 

This Digest includes all the Reports that have appeared since the last edi- 
tion of Mr. Clerke’s work in 1844, viz.: the 6th and 7th of Hill; the 4 vols: 
of Denio; the 4 of Barbour’s Supreme Court Reports; the 1st of Comstock, 
and the Ist of Sandford’s Superior Court Reports; making in all 13 addi- 
tional volumes, comprehended in this Digest. We may well pause and re- 
flect on the arduous task that the compiler of this digest had before him, 
when, as we are told in the preface, “it is considered what an infinite variety 
of incident and principle has received the legal investigationand judicial 
determination of the courts in more than twelve thousand actions at law ! !” 
And well may the author claim a wider range of utility for the work than a 
mere digest of local reporis. He has truly said that ‘it becomes virtually 
and practically a Digest of the Common Law of the United States.” It is, in 
effect, the fullest record of the application of the rules of the common and ot 
the civil law, also, to the rights of persons and of property—of remedies in 
civil suits—and of the principles of criminal jurisprudence, that is to be found 
in any similar compass in this country. The case must be a very anomalous 
one indeed, that cannot find some precedent applicable to it, or illustrative 
of the principles it involves. It is quite unnecessary to recommend a work 
that has become an indispensable guide book to the profession. 
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ACT TO PUNISH FRAUDULENT 
DEBTORS. 3 


The act for the punishment of fraudulent deb- 
tors provides but for one adjournment, and a 
recognizance conditioned that the debtor shall 
attend from time to time, and from place to 
place, is void. 

The final decision of the judge is made when 
he decides whether the allegations of fraud 
‘are or are not entertained, and the condition 
of the recognizance is complied with if the 
debtor attends when such decision is made, 
and submits himself to the further direction 
of the judge. 


upon such recognizance, that the bond re- 
quired by § 8 was also given. The People, 
gc. ex relat. Norton and an’r v. Locke, 164 


ADMIRALTY JURISDICTION. 


Ships engaged in carrying pussengers, stand on 
the same footing of responsibility as thoce 
engaged in carrying merchandise. Passage 
money is the equivalent for freight. Ona 
breach of the passenger’s contract, and 
damage resulting, the ship as well as the 
owner is bound to respond. Such contract 
in the case of a passenger ship, is as much | 
the appropriate subject of admiralty jurisdic- | 





sengers and cargo, and rendered incommo- 
dious and unsafe ; whereupon the passenger 
refused to embark, and demanded a return 
of his passage money, which was refused, 
and then filed his libel against the vessel and 
owners: Held, that the contract was one of 
which a Court of Admiralty had cognizance ; 
that the conveyance of the libellant on the 
voyage was the object to be attained by the 
libellant, and the service to be performed by 
the master and owners ; that all the accom- 
panying stipulations were incidental and sub- 
sidiary to that main purpose, and had no- 
thing to do in determining the nature or cha- 
racter of the contract, or the question of ju- 
risdiction ; that the contract was an entirety, 
and could not be severed, and the failure to 
comply with any part of it went to the whole 
contract, and gave to the libellant his reme- 
dy either in admiralty or at common law; 
that it was not essential that the ship should 
have commenced or entered upon its perform- 
ance; that the contract as a maritime one, 
did not depend upon locality, but upon its 
subject matter, and when entered into, bound 
the ship for the due performance of {16 ser- 
vice. The Ship Pacific, her tackle, &c. v. 
Cleveland, 340 


ANSWER TO COMPLAINT. 


tion as the contract of affreightment of goods. | Although by the provisions of the amended 


Where the owners of a vessel lying in port, | 
bound on a distant voyage, entered into a | 
special agreement with a passenger, enga- | 
ging to take a limited number of other pas- | 
sengers, and to leave certain spaces for ven- 

tilation and exercise, disencumbered with 
freight, and to sail about the 5th of January, | 
and a person on the 2d of January paid his | 
passage in advance, and at the time appoint- | 
ed was ready to embark, but found a greater | 
number of passengers engaged, and no space | 
for ventillation or exercise left, by means of 

which the vessel was overcrowded with pas- | 


VOL. VII. 50 


code, where a complaint is verified by oath, 
the defendant is bound to put in his answer 
on oath ; yet where the answer to the alle- 
gations in the complaint, or some of them, 
might subject the defendant to a criminal 
prosecution, he is not compelled to.admit or 
deny such allegation on oath. But a party 
who wishes to avail himself of such a de- 
fence or excuse must state in his answer to 
the whole or the particular part of the com- 
plaint to which he excuses himself, that by 
answering under oath he may subject him- 
self to a criminal prosecution, and must veri- 
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fy the statement so made by his oath, and 
such statement so verified, will be deemed to 
put in issue all the allegations of the com- 
plaint with the like effect as if they had each 
of them been demanded by the defendant. 
Hill against Muller, 90 


APPEAL. 





Appeal from judgment of special term on ver- 
dict. Benedict against The New-York and 
Harlem Railroad Co., 168 

The time from which the thirty days allowed 
for appealing from the special to the general 
term commences to run is the service of no- | 
tice of the judgment entered by the clerk in 
the judgment book, and not from the time of 
filing the roll by the clerk. Childs against 
Geraghty, 172 


ARREST. 


Arrest under United States process—See 
Practice, 

A party arrested on bailable process, in perso- 
nam, issued by an admiralty court, is bound 
to give bail to the marshal, or bail stipula- 
tion, pursuant to Supreme Court rule 3. 

It is not a discharge of the defendant to appear | 
personally in court on return of the warrant 
of arrest ; his appearance is to be completed 

‘by stipulation ; nor is he entitled on the return 
day of the warrant to be discharged on giv- 
ing stipulation pursuant to the District Court 
rules, to pay costs, &c. 

The District Court Rules are abolished and 
suspended by those of the Supreme Court 
relative to the same matter. 

The non-imprisonment act of the state of New- 
York does not extend to process issued by | 
admiralty courts, and if it did, it would not | 
prevent the operation of the rules of the Su- 
preme Court of the United States over the | 
subject. 

The rules are authorized by the act of 1842, 
which, being subsequent to those of 1839 
and 1841, suspends the operation of state | 
laws in thisrespect. Gardner v. Isaacson— | 
Lockwood v. Same—Bunyan v. Same, 77 

The concealment, removal and disposal of a 
Piano by a female, does not subject her to be 
held to bail, under the 179th section of the | 
code. A female can be arrested only for 
wilfully, wantonly, or maliciously injuring 
property ; but not for a detention or conver- | 
sion of it. Tracy against Leeland, ~ 


734 | 
BANKER AND CUSTOMER. | 
On special case, held, that a bank cannot, as | 
between its customer, set up a jus tertii for | 
having dishonored two cheques, although | 
moneys stood to his credit at the bank. | 
Tassell vy. Cooper, 239 


BANKING CORPORATIONS. | 


Banking corporations under the General Bank 
Law of 1838, are expressly prohibited by the | 
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act passed May 14th, 1840, from issuing 
any bill or note not payable on demand and 
without interest—the prohibition applies alike 
to all bills and notes issued by a banking as- 
sociation payable on time or payable with in- 
terest. 

The statute contains no qualification, that the 
prohibition applies only to notes and bills ca- 
pable of circulating as money—the prohibi- 
tion is in terms general and comprehensive— 
‘no banking association shall issue, or put 
in circulation any bill or note unless payable 
on demand, and without inter~st.” 

Negotiable promissory notes and bills of ex- 
change, payable at a future day, when issued 
by a bank in geod credit, may perform the 
office of a circulating medium—the issue of 
such paper belongs to mercantile and com- 
mercial transactions, and not to the business 
of banking. ‘The prohibitions of the safety 
fund statute of 1829, and of the act of May, 
1840, extend to negotiable promissory notes 
and bills of exchange, payable at a future 
day. 

The issue of the 48 notes being prohibited by 
law, the notes themselves are void—to hold 
that such notes can be enforced against the 
bank would defeat the end the legislature 
had in view. Certificates of deposit would 
have been negotiable promissory notes, com- 
ing within the prohibition of the statute, and 
would be equally void. 

A prior debt cannot, nor can any other good 
consideration support a new contract, which 
is in itself contrary to law. 

A promise forbidden by Jaw, although founded 
ou a good consideration, is void. 

A trust created, to secure the performance of 
an illegal promise, cannot be supported. 

If parties mistake the Jaw in making an agree- 
ment, a court of equity cannot grant relief,: 
by making a new contract for them. Lea- 
vitt, rec’r, appellant v. Blatchford and Mur- 
ray, Trustees, and Palmer & Co. of Lon- 
don and others, respondents, 5 


BETTING. 


The dissenting opinion of Judge Bronson, in 
the case reported in Ist vol. Comstock’s 
Rep. Ruckman v. Pitcher, 177 


BILL OF EXCHANGE. ~ 


Payment of a bill of exchange by the drawer 
to the endorsee will not discharge the accep- 
tor as against that endorsee, where the bill 
remains in the hands of the endorsee for him 
to sue upon for the benefit of the drawer, 
and such facts may be shown in an action 
by the endorsee upon a traverse of a plea of 
payment by the drawer in satisfaction of the 
causes of action. Williams and o’rs v. 
James, 325 


CHARITABLE USE. 
Bill by executors, for the construction of a de- 
vise to a religious corporation for a charitable 
use. Held, that the act of 1784, under 
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which the corporation was created, gave no 
authority to the societies incorporated under 
it to take by devise. Held, also, that where 
a devise made directly to a corporation not 
authorized to take by devise is accompanied 
with a trust, it is wholly void in relation to 
the trust, as well as the legal estate. 
Discussion of the questions whether charitable 
and pious uses, when not consistent with the 
general rules of law, were sanctioned by the 
law of this state previous to the adoption of 
the Revised Statutes; and ° so, whether 
they are not abolished by the statutory pro- 
visions in relation to trusts and perpetuities. 
Decree, that the heirs are entitled to the pro- 
perty, the costs of all the parties and the 
counsel fees of the executors to be paid out 
of the fund in the hands of the executors. 
The ex’rs of Abraham E. Brower, deceased 
v. The trustees for the Corporation of the 
Methodist Episcopal Church, Margaret 
Waruer and others, 17 


CHEQUE. 


Held, that a memorial stating, as part conside- 
ration for an annuity, the payment of a 
cheque on the 29th December, 1837, drawn 
on the defendant’s bankers, was not void for 
not stating when the cheque became paya- 
ble—as the court would presume the cheque 
was drawn on the day of date and imported 
payment on the same day. Doe d, Church 
v. Pontifex and un’r, 302 
Where the plaintiff’s agents had upon presen- 
tation of a check for £112 16s. 6d. the 
amount of a debt due by him to A., refused 
to pay and retained the sum on account of 
a debi due from A. to B., for whom they 
were also agents, and B. agreed to indemni- | 
fy the plaintiff against A.’s claim, and A. 

had brought an action against the plaintiff 





which B. defended by plaintiff’s consent, 
but to satisfy the judgment in which the | 
plaintiff paid £161 13s.6d.: Held, that 
plaintiff was entitled to recover the latter 
amount from B. as money paid to B.’s use. 
Lewis v. Campbell, 144 | 


CODE. | 


See InsuncTion. 


Answer To CoMPLAINT. 
Witness. 

Divorce. 

APPEAL. 

Practice. 

Costs. 

Trustee. 

ARREST. | 


COMMON CARRIERS. 


Acommon carrier may, by an express con- 
tract, limit or restrict his common law lia- 
bility, as an insurer, for the safe transporta- 
tion and delivery of goods entrusted to him. 
Dorr and others v. The New-Jersey Steam 
Navigation Co. 345 | 
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Mr. Justice Pitman dissenting. 


387 
COMPOSITION WITH’ CREDITORS. 


When there is a composition with creditors, 


every security privately given to a particular 
creditor, to induce him to sign the deed, is 
fraudulent and void. .When the security is 
taken from the creditor himself, it is void up- 
on the ground of duress, as well as of fraud. 
Such a security is not rendered valid by the 
circumstance that it could not operate to di- 
minish the fund upon which the other credi- 
tors depend, nor to lessen the ability of the 
debtor or other person liable, upon the com- 
position debt, to meet its stipulated payments. 


Held, that the note in suit having been exacted 


by the plaintiff as the condition of his sign- 
ing a composition deed, was founded on an 
illegal consideration and wholly void. Cole 
ads. Breck, 273 


CONSIGNOR AND CONSIGNEE. 


A factor, to whom goods are consigned for sale 


at his discretion, and who, after receiving 
the goods, makes advances upon them at the 
request of the consignor, without any special 
agreement as to its terms, is, notwithstanding 
such advances, bound to obey the directions 
of the consignor in regard to the time and 
terms of sale of the goods, though given sub- 
sequently to making the advances. 


If the factor wishes, in such a case, to reim- 


burse himself the amount of his advances, 
he must, as a general rule, before he can 
sell the goods for that purpose, give reasona- 
ble notice to the consignor and demand the 
repayment of the advances ; after which, if 
the advances are not refunded, he may sell 
so many of the goods as may be necessary 
to satisfy the amount due, including the 
charge attending the sale. Marfield, appel- 
lant against Goodhue and others, respon- 
dents, 110 


CONTINGENT LEGACY. 
See Pious Usss. 
CONVEYANCE OF PASSENGERS. 
See Apmiratty JurispIcTION 


COPYRIGHT. 


A purchaser under a sheriff’s sale of a copper- 


plate on which a map is engraved, acquires 
the right to take impressions therefrom and 
to sell them. 

Stevens v. 
Gladding and an’r, October No., 297 


CORPORATION. 


Where private property is taken for a publio 


use by a. municipal corporation af varied 
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powers and duties, in the exercise of the 
right of eminent domain, delegated by the | 
state, in a proper case, and the estate which 
the corporation is authorized to take is a fee 
simple absolute, for which full compensation 
is made, the property does not revert to the 
owner in case the public use is discontinued. 

Property taken by such a corporation for an 
alms-house establishment is not subject to 
the same rule as that which applies to land | 
taken for a road by a turnpike company. 
Heyward and o’rs v, The Mayor, “~ of 
New-York, 

A corporation was created by statute, = 
power to make life and fire insurances, to 
grant annuities, and to make loans and in- 
vest its capital on bonds and mortgages ; and 
the last section of the act declared that it 
should expire at the end of fifteen years, ex- | 
cept as to insurances upon lives and granting | 
annuities. By a subsequent statute, passed | 
at the same session, the corporation was autho- | | 
rized to receive and execute trusts, of all | 
kinds of property, in the same manner as | 
other matters, and was directed to convert 
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meanor, but merely alleged an attempt to 
defraud, &c.; the conviction thereon was set 
aside and judgment arrested. Regina v, 
Marsh, 102 


To warrant a conviction for seduction under 


the act of 22d March, 1848, there must be 
evidence to support the testimony of the fe- 
male of a promise of marriage, as well as of 
the seduction. The People v. Hine, 139 


If a servant receives from his master goods to 


sell and appropriates them to his own use, 
he is not guilty of embezzlement but larceny. 
Regina v. Hawkins, 356 


DATE OF INSTRUMENT. 


The date of an iustrument in writing is only 


prima facie evidence of the time of its ac- 
tual execution. Parol evidence, when fraud 
or mistake is alleged, is always admissible to 
show when the instrument was in fact exe- 
cuted and delivered. Cole ads. Breck, 273 


DEATH BY ACCIDENT. 


that property and invest the same in stocks | In an action fur compensation to administratrix 


and bonds and mortgages. It also provided | 
for an increase of the capital stock of the | 
company from $500,000 to $2,000,000. | 
A statute, passed fourteen years afterwards, | 
classified the directors, and limited the | | 
amount of trusts to five millions of dollars. | 
Neither of the acts subsequent to the first | 
contained any limitation upon the existence | | 
of the company. 

Held—That the charter was perpetual. That | 
the limitation to fifteen years did not apply 
to the life insurance, a. nuity or trust powers | 
conferred on the company ; and that it had | 
the power to Joan money on bond and mort- | 
gage after the fifteen years had expired. | 
That, in respect to the three principal pur- 
poses for which the corporation existed, it 
had power to loan on bond and mortgage. 


for testator’s death, which was alleged to 
have been caused by the defendant’s neglect, 
the judge who presided at the trial direeted 
the jury that if in their opinion the death 
happened from pure accident, or might have 
been avoided by due care on the part of the 
deceased, or the driver of the omnibus in 
which he rode, they would find for the de- 
fendant ; and that if the death was attribu- 
table to the neglect of the defendant’s ser- 
vant, to find for the plaintiff. Held, a 
right direction and rule nisi for new trial 
was discharged. Thorowgood, adm’zx v. 
Bryant, 69 


DEATH CAUSED BY WRONGFUL 
ACT, NEGLECT OR DEFAULT. 


The power to loan is a necessary incident, and Under the act of 1847, giving to the represen- 


is implied as to all those purposes, although 
the express power to loan expired with the | 
fifteen years. Clowes and wife, appellants 
against The Farmers’ Loan and Trust Com- 
pany, respondents, 249 | 


COSTS, 


| 


Double costs allowed in acting against sheriff. | 
Westervelt, sheriff, gc. ads, Nelson, 173 


CRIMINAL LAW, | 
| 


Where the venue in a count of an indictment | 
against the receiver of a stolen sheep was | 


tatives of a deceased person a remedy by 
action where death was caused by wrongful 
act, neglect or default, the measure of dam- 
ages isthe pecuniary loss which the widow 
and next of kin have sustained by the death. 


Such action may be maintained, notwithstand- 


ing that the act cansing the death is a felony 
and the wrong doer has not been tried there- 
for. Wise,adm’zx, gc. v. Teerpenning, 153 


DEMURRAGE. 


The shipper of a cargo is liable to the vessel 


for any unnecessary detention in loading or 
unloading, although no express contract is 
made on the subject. Whether the same 
rule applies to a mere consignee. Quere. 


laid in Dorsetshire, whereas the act was com- | Every improper detention of a vessel may be 


mitted in Somersetshire, and there was no- | 
thing in the count to show jurisdiction :— 
Held, that the conviction was bad and judg- 
ment ordered to be arrested. 
Martin, 


Where an indictment did not show a misde- | 





considered a demurrage, and compensation 
may be obtained for it under the name of 
demurrage. 


Regina v.| The admiralty has jurisdiction over sea, freights 
71 | 


and demurrage resulting from such voyages. 
Sprague and o’rs v. West, August No., 241 





DEMURRER. 
Demurrer for want of parties. Duncan v. 
Luntley, 


DIVGRCE. 


Under the provisions of the code, a married 
woman can sue for a limited divorce, without 
the intervention of a next friend. Shore v. 
Shore, 166 


EMPLOYER AND. SERVANT. 


Where a servant does some act ultra, the duty 
cast on him by his master or employer, the 
master is not liable; secus, where the act 
complained of is performed in the execution 
of his employer’s orders. Daw v. Cloud aad 
an’r, 175 | 





EVIDENCE. 


On motion for a new trial, held, that a certifi- | 


cate of burial was not shown to be produced | 
from the proper legal custody, where the | 
witness who produced it stated he «vent to | 
K., and upon inquiring for the house of the | 


parish clerk, he saw, at a house to which he | 
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the other defendant was not liable. 
v. Elphick and an’r, 


FOREIGN JUDGMENT. 


Gosden 
204 


In an action of assumpsit ona French judg- 


ment, evidence was held properly admitted 
under a plea of non-assumpsit, to prove that 
the foreign judgment was irregular and void 
on the ground of insufficiency in the service 
of notice or process according to the law of 
France. Vallee v. Dumergue, 301 


FRAUD. , 


Agreement void, as being a fraud on the Com- 


mon Council and as being inconsistent with 
public policy and sound morality. Wall and 
others v. Charlick and others, 230 


A deed was set aside for fraud, except so far as 


related to bona fide creditors, where it was 
executed for the purpose of avoiding the Ju- 
dicial Committee of the Privy Council, who 
had confirmed a decree of an Ecclesiastical 
Court for a divorce. Blenkinsopp v. Blen- 
kinsopp and others, 270 


FRAUDULENT ASS:GNMENT. 


was directed, a man who said he was the | An assignment by an insolvent debtor of all 


parish clerk, and who produced a book, >) 
answer to a request for the certificate, H. B., 
and the witness copied the same from “4 
book. Doe d. Arundel v. Fowler, 27) | 
In an action to recover a sum of money which | 
had been paid by mistake, certain letters | 
were held properly to have been admitted to | 
show a demand, and that no defence thereto | 
had been set up, although nu answer was | 
sent, nor any admission of the receipt made. | 
Gaskill v. Sheen, 
| 

EXECUTORS. 
Held, affirming the decision of the Vice-Chan- 
cellor of England, that executors who have 
proved a will are liable for the due execution 
of the trusts thereof, and will be accounta- 
ble for a devastavit committed by a co-execu- | 
tor, notwithstanding any clause of indemnity | 
contained in the will. Stiles v.Guy, 101) 
Reasonable repairs and improvements, enhan- 
cing the value of the property, may be made | 
by an executor upon leasehold estate, occu- 
pied by the legatees as a residence. In the 
matter of the final accounting of the ex’rs | 
of Downing, 317 


his property in trust to pay certain specified 
creditors; and then (without making any 
provision for other creditors) in trust to re- 
convey the residue of the property to the 
debtor held to be a fraud upea the creditors 
who are not provided for by the deed. Bar- 
ney v. Griffin and others, 68 


IMMORAL CONSIDERATION. 


302, A demurrer was allowed to bill filed for the 


discovery of the consideration and terms of 
an instrument, and for an injuuction restrain- 
ing an action at law thereon, where the 
plaintiff admitted by his bill that he had par- 
ticipated in the immoral act which the deed 
was calculated to produce. Beryon v. Net- 
tlefold, 204 


INJUNCTION. 


On a motion to show cause why an injunction 


should not issue, the defendant may read in 
opposition to the motion, the affidavits of 
third persons, although he has put in his an- 
swer denying the whole merits of the com- 
plaint. The answer in such case is only 
used as an affidavit. 


| The court will, however, permit the plaintiff to 
| put in affidavits i in reply tosuch new matter. 
| Sec. 226 of the Code does not conflict with the 
Three actions were brought against a consta-/ allowance in this case of attidavits in reply 









FALSE IMPRISONMENT. 





ble for false imprisonment, and against ano- | 
ther defendant for pointing out the plaintiffs | 
as the parties concerned in the sale of a horse | 
which had escaped and broken a boy’s arm, | 
and the plaintiffs were taken into custody, 
but discharged by a magistrate: Held, that 
the question of bona fides of the constable | 





on behalf of the plaintiff. Upon an applica- 
tion to dissolve an injunction on the answer 
of the defendant, such new matter not re- 
sponsive to the complaint, should, perhaps, 
be considered as an affidavit merely, within 
the meaning of this section. Florence, jr. 
v. Bates, l 


was rightly imported into the question by the | An injunction will only be granted in aid ofa 


judge in his direction to the jury, and that | 


legal right, where such right has heen estab- 
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Where the residence of the defendant is out of 





lished at law and continues to exist. 
ter v. Ferguson, 
Held, reversing the decision of the Vice Chan- | 
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Sain- | LIABILITY OF ATTORNEY FOR RE- 
37 


FRESHMENTS. 


cellor of England, and dissolving an injunc- | Where an attorney to an abortive railway com- 


tion staying further proceedings on a judg- 
ment recovered in an action for breach of | 
contract, that as there was no fraud shown | 
in obtaining the contract, for the breach of | 
which the action was brought, the plaintiff 
at law was entitled to proceed on the judg- 
ment. Maclure v. Ripley, 297 
Where a warrant of attorney was given fur- 
ther to secure the payment of moneys ad- 
* vanced at the plaintiff’s request, and the de- 
feasance provided that judgment might be 
entered and execution issued on default of 
payment of the premiums of a policy of in- 
surance, which was also given by way of 
security ; an injunction was dismissed with 
_ costs to restrain execution, where the policy 

had been forfeited by non-payment of the 
premiums, although the creditor had at the 
expiration of four days procured a renewal 
of the policy by payment of such premiums. 
Winthrop v. Murray, 298 


JOINT STOCK COMPANY. 


In order to entitle a purchaser of shares ina 
joint stock company to have the transfer set 
aside, he must show that false representa- 
tions asto the prospects and success of the 
company were made either by the directors 
or by some anthorized person; and that a 
mis-statement by the law agent employed only 
to recover the debts, was insufficient to sup- 
port a charge of fraud. Barnes v. Pennell 
and others, 35 





JURISDICTION OF THE U. 8S. CIRCUIT 
COURT IN EQUITY IN PATENT 
CASES. 


The United States Circuit Court have jurisdic- 
tion in equity in patent cases, without respect 
to the residence of the parties. 
Suits, however, must be instituted in the state | 
in which the defendant resides, or is found | 
when arrested or proceeded against ; and that | 
fact must appear affirmatively on the record. | 
The court has power to assess damages in 
equity cases by reference to a master without 
the intervention of a jury. 


the district where the suit is brought, a gene- 
ral return on the subpena or notice by the 
marshal, that he made personal service is in- 
sufficient. It will not be implied that the 
service, especially, if only a notice, was 
made within the district. Blunt impleaded 
with Symes ads. Allen, 105 | 


LESSOR AND LESSEE. | 





A lessor cannot bring an action for use and oc- 
cupation against the lessee unless the lessee 
has entered in pursuance of the lease, whe- | 
ther the lease is to commence at once or in| The vendor of an unexpired term for years, 
Lowe v. Ross, 


future. 354 


pany had sometimes ordered refreshments 
for the provisional directors, and had, when 
called on for payment, promised to see to it 
and get it paid, and had also subsequently 
paid money on account, he was held liable in 
an action to recover the balance, although 
the bill had first been made out in the name 
of the company. 


Heid, that the registry of shareholders had 


been properly rejected as evidence at the 
trial. Hitchcock v. Smith, 206 


LIBEL. 


In support of a justification to a libél, that the 


plaintiff was “ a libellous journalist,” the re- 
cord of a judgment obtained against the 
plaintiff for libel, with £100 damages was 
produced: Held insufficient, the libel being 
general. Wakleyv. Cooke and another, 205 


The publication of ex parte preliminary pro- 


ceedings before a police magistrate in crimi- 
nal matters is not privileged. 


The publisher must find his justification not in 


privilege, but in the truth of the publication. 
Stanley v. Webb, 209 


The defendants, proprietors of a weekly paper, 


published of the plaintiff as follows: ‘* Some- 
time about the year 1834, there was a Sun- 
day paper in this city termed the ‘ Sunday 
Courier,’ which was started by John Tryon. 
This establisment Tryon sold to Bennett, 
who gave his note for the purchase money, 
and which note Tryon paid away without 
recourse to himself. The man who tvok the 
note was at the time well off, the money 
was of no consequence to him, and Bennett 
got possession of the types, presses, &c., but 
he not having ability to make a Sunday pa- 
per go, it died off When the note became 
due, Bennett could not pay, and begged tho 
holder of the note to wait. The man did 
wait, and some years after, Bennett having 
got on, the note was sued, but Bennett plead- 
ed the statute of limitations, and got off scot 
free.” 


| ‘The defendants pleaded, Ist. Not guilty. 2d. 


That the said supposed libel was not publish- 
ed maliciously or falsely, but that the.same 
was true in substance and in fact ; and 3d. 
That it was not published maliciously, and 
that the plaintiff has not suffered any dam- 
age whatever. Demurrer to 2d and 3d pleas. 


Held, that the second plea was good, and that 


the third plea was bad ; but that the declara- 
tion showed no cause of action; the words 
not being libellous per se, and that upon the 
whole case there must therefore be judgment 
for the defendants. Bennett against Wil- 
liamson and Burns, 217 


LIEN. 


has a lien and an equitable mortgage on the 




















term for a balance of the purchase moneys 
unpaid against the vendee ‘and subsequent 
purchasers. McCluskey v. McGinley, 238 


MARINE INSURANCE. 


On special case held, that a plaintiff is not en- 
titled to recover ona policy of insurance 
against total loss, and excepting the case of 





an average one, of the freight of a ship con- ; 
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has been brought to recover possession of the 
mortgaged premises by a third party claim- 
ing under an adverse title. It is only after 
eviction, where the premises have been con- 
veyed with warranty, that the court will in- 
terfere, and that, in order to prevent circuity 
of action. Platt v. Gilchrist and others, 7 


NON-RESIDENT DEBTORS. 


sisting of bales of silk, where a portion of The plaintiff, in a judgment against two defen- 


the bales only have been rendered unmar- | 


ketable, and the remainder might have been 
sent to England within a reasonable time | 
and at a reasonable expense. Navone v. | 


Hadden and another, 303 | 
MARRIED WOMAN. 


When a trust is created to secure the rents and 


profits of lands, and to pay them over to a | 
married woman to her separate use, she has | 
no “separate estate” that by any act of hers | 
can be rendered chargeable with debts. 
The trust is valid as an express trust under sub. | 
3, § 55, in the article of Uses and Trusts, but 
§ 63 in the same article, which forbids the 
person interested in such a trust from assign- 
ing, or in any manner disposing of his inter- 
est, is an absolute restraint upon alienation 
im any form. 

Hence, as every charge is a disposition, partial 
or entire, according to the amouut, the bene- 
ficiary cannot pledge the rents and profits by | 
anticipation, nor create any lien thereon in | 
law or equity. 

The objection is not answered by showing that 
the debt sought to be charged was incurred 
for the benefit of the estate, for even in this 
case the assent of the trustee is indispensa- | 
ble. 
Nor when the beneficiary is a married woman | 
can the creditor be entitled to a satisfaction | 
out of the surplus rents and profits under § 57, 
for this section is confined to creditors who | 
have obtained a judgment at law. When 
the debt is contracted during her coverture, | 
a married woman can have no creditors | 
within the meaning of this section. 

The reasonable expenses of a trustee, incurred 
by him fer the preservation or protection of | 
the estate, are in all cases a charge upon the 
rents and profs and in some upon the in- | 
heritance, and the lien exists even where no | 
provision for the reimbursement of the trus- | 
tee is found in the instrument creating the 
trust. | 
Where the trustee is unwilling to become per- | 
sonally liable, he may, by an express agree- | 
ment, transfer his own equitable lien to a | 
third party, advancing the necessary funds, | 
or rendering the necessary services. Noyes | 
v. Blakeman, 189 





MORTGAGE. | 


The court will not stay the proceedings in a | 
suit to foreclose a mortgage given for con- | 
sideration money, on the ground that a suit | 


dants in assumpsit, with process served only 
upon one, took out an attachment against 
both as non-resident. debtors, swearing to a 
debt upon the judgment ; whereupon the de- 
fendant, not served, gave a bond to dissolve 
the attachment, conditioned to pay any sum 
due by the alleged debtors on account of any 
debt so claimed and sworn to. In an action 
on the bond in the Superior Court, the plain- 
tiff recovered upon proof of the judgment, 
and the joint liability of the defendant not 
served. Held, by Jewett, Cady and Hoyt, 
J. J., that the plaintiff could not recover be- 
cause the affidavit upon which the attach- 
ment issued did not state that the demand, 
as against the defendant not served, arose 
upon the original contract, or that the judg- 
ment was to be made effectual by proof of 
such demand; and by Bronson,’ J., that 
such judgment was not evidence against the 
defendant not served, and that no action 
would lie upon it. Gardiner, Shankland and 
Strong, J. J. contra. 

A judgment may be reversed on bill of excep- 
tions, by the vote of five judges of this court, 
though they may not agree that any one de- 
cision excepted to was wrong. 

It seems the law is settled, except in the Court 
of Appeals, that a joint debtor judgment may 
be sued or proceeded upon against all the de- 
fendants, in the same form as though all had 
been served, and that the plaintiff has no de- 
mand except on the judgment. 

The judgment is no evidence of the liability of 
the defendant not served, and only prima 
facie evidence of the amount of the de- 
mand. Oakley, respondent v. Aspinwall 
and others, appellants, 123 


PAROL AGREEMENT. 


Where a party to a joint contract (not im writ- 
ing) for building houses, had for the space of 
eighteen months not interfered in the man- 
agement or asserted any claim in the specu- 
lation: Hejd, that he was estopped from en- 
forcing specific ‘performance of the agree- 
ment. Cowell v. Watis, 238 


PARTNERSHIP. 


Where aspecia! partnership becomes insolvent, 
and the special partner is a general partner 
in another firm, which latter firm is a credi- 
tor of the special partnership, the debt due 
such firm is not postponed, nor the interest of 
the special partner in such debt. Hayes v. 
Bement and others, : 83 
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One partner cannot make an assignment of the 
partnership property to a trustee for the ben- 
fit of creditors without the assent of his co- 
partners, the latter being present and capa- 
ble of acting. Hayes v. Heyer and o’rs, 86 | 

The widow and administratrix of a deceased | 
partner and co-lessee of callieries, has sufii- | 
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Bible and Common Prayer Book Society vy. 
Andrews, 361 


The words “ pious uses,” in the 4th section of 


the act “ To provide for the incorporation of 
religious societies,” must be restricted to such 
uses as are comprehended within the general 
objects for which such society is incorporated, 


cient interest to support a suit to realize the | The support of its minister for the time being 


partnership assets. Clegg v. Fishwick, 201 | 
Where A. and B. were in partnership as solici- 
tors, and B. had quitted the town at which 
they practised and never returned, on the 
ground, as he alleged, of A.’s having spread 
false reports respecting him, but for which 
an indictment, although preferred by B., was 


is such a use ; and a conveyance of lands to 
a society in trust to make this application of 
the rents and profits is, therefore valid. 


The powers and privileges of religious societies 


incorporated under the general act are not 
affected by the new provisions in the R. S. 
in relation to trusts and perpetuities. T'uck- 


not prosecuted: Held, that the allegation er and others v. The Rector, Church War- 
was answered by the non-prosecution of the| dens and Vestrymen of St. Clement's 
indictment, and a dissolution decreed from Church and Edward N. Mead, 257 
the time of B.’s leaving the town, with costs. 

Parsons v. Benn, 202 PLEADING. 

A special partuership is dissolved by the death | Where the declaration in an action on a dis- 
of the special partner. In the matter of the| honored cheque drawn on a banker, where 
final accounting of the Ez’rs of Down- the defendant had no assets or account, did 
ing, 317 not aver notice of dishonor, it was allowed to 

PATENT. be amended on payment of the costs of the 

Injunction—supplemental bill—parties. Park- | amendment, as well as the costs of the day. 
hurst v. Kinsman and an’r, 73 | Jackson v. Carrington, 103 

The grant to the complainant was a patenta- 
ble m=tter, and the patent was valid. POWER. 

The discovery of Sargent, at Lowell, was never | Whenever a power is given in a will to execu- 
perfected, and put to particular use, and did tors to sell lands without expressly naming 
not interfere with the right of the complain- a donee of the power, and the proceeds of 
ant under his patent. the sale are directed to go to pay debts or 

Principle of invention—Partnership—Restraint | legacies, or to be distributed, the power vests 
in trade, &c., &c. Parkhurst v. Kinsman by implication in, and may be executed by 
and o’rs, 146 _—stthe executors, unless a contrary intent can 

Jurisdiction in equity case. Blunt tmpleaded | _ be collected from the will. 
with Symes ads. Allen, 105 | The execution of a power by one executor is 

| valid where it appears that a co-executor has 
PIOUS USES. not qualified. Meakings v.Cromwell §-0’rs,140 

A gift by will of a sum of money at the death | Held, that a power to give certain real estate 
of four annuitants, to an incorporated reli- | by deed or will to any of the male descend- 
gious society is a contingent legacy, and| aunts of the family of the testator bearing the 
lapsed by the expiration of the charter of | name of Dominick, was imperative, and cre- 
the society before the death of the last an- ated a trust in favor of the class of descend- 
nuitant. | ants so designated. 

Had the legacy been vested, still the assign- | The word « family,” construed upon the autho- 
ment of it would have been void, as it was rity aud upon the intention to mean the 
clothed with a trust which from its uature | children of the testator, They were ihe 


| 
| 
| 
| 
| 


could not be delegated. stock of descent, and their mule descendants 
Courts of equity have no power to decree; bearing the surname of Dominick, the ob- 
the execution of pious er charitable uses, | jects of the trust. 
when there is neither a trustee nor a cestui | Sections 25 and 100, in the article of Powers, 
que trust, the English cy pres doctrine in| in the Revised Statutes, did not introduce any 
relation to such uses never having been| new rules, but were declaratory of the doc- 
adopted in this state. . | trine which prior decisions in equity had es- 
Pious uses inconsistent with the ggneral rules | tablished. 
of law were not recognized by the law of this | A power is always imperative, when its sub- 
this state even before the adoption of the | ject, é. e. the property given, aud its oiject, 
Revised Statutes. | 4%. é., the persons to whom it is given are cer- 
A bequest of a sum of money to the General | tain. 
Theological Society of the Protestant Epis- |The power is not to be coustrued as discretion- 
copal Church, in trust, to apply the income to| ary because the terms used are those of 
certain specified uses, is void, the seminary mere authority aud not of direction, recom- 
having no power by its charter to accept and | mendation or request. Nor is it rendered 
execute a trust of any description. | discretionary by a right of selection given to 
The trust was an entire limitation, and as! the donee. It is still in equity a gift to all 
some of the uses were plainly illegal, it was; who are the objects of the power, liable to 
void upon that ground also. The New-York | be altered and restricted by a partial execution. 





DIGEST OF CASES. 


The construction of the power as a:trust is not | 
altered by the nature of the estate or interest | 
of the donee. 

He may be a tenant for life as well as in fee. | 
Dominick v. Sayre and others, . 278 


PRACTICE. | 
| 
Points of Practice—Personal arrest under | 
United States process. Gaines v. Travis, 45 | 
Appeal from judgment of Special Term on ver- | 
dict. Benedict against New-York and Har- | 
lem Railroad Co., 168 | 
The 111th section of the amended Code, which 
requires that ‘every action must be prose- | 
cuted in the name of thereal party in inte- | 
rest,” is an adoption of a long established | 
rule of courts of equity, and it should be ap- | 
plied, as far as may be, according to the prin- 
ciples and practice of those courts. 
A defendant will not be allowed, after judg- | 
ment, to have the cause opened in order to 
set up that the suit had not been brought by 
the real party in interest, if the parties plain- 
tiff before the court had the right, to receive 
the moneys recovered and can give a valid 
discharge for the same. Grinnell and o’rs 
against Schmidt g- an’r, (See Trustee,) 197 
An order will not be made for the production 
of documents, &c., in a suit impeaching a 
deed for fraud, unless specific fraud is alleged, 
and that a general allegation of fraud is in- 
sufficient. "Follett v. Jeffreys and o'rs, 201 | 


PRIVITY OF CONTRACT. | 
Plaintiffs brought the action te recover the | 
amount of their bill as proprietors of a news- | 
paper, for publishing an advertisement of the | 
sale of real estate, under an execution issued | 
upon a judgment in favor of defer” ants. | 
The advertisement was published weekly, | 
for nearly eighteen months, and the amount 
of the bill was $510. ; | 
Held, that as the plaintiffs were not employed 
directly by the. defendants, nor under avy 
special directions given by them or by their | 
attorney, there was not such a privity be- | 
tween the parties as conld entitle the plain- | 
tiffs to maintain the action. Weed and o’rs | 
ads. Raney and an’r, 182 
PRODUCTION OF BOOKS. 
In 2 suit to establish a custom at a particular | 
place that all corn should be ground at the | 
plaintiffs mill and seeking an account against | 
the defendant, acorn dealer, of an alleged | 
infringement thereof, an order was made for | 
the preduction of his trade books, with leave | 
to file affidavits in order to seal up such parts | 
as were immaterial to the question in issue. | 
Ord v. Fawcett, 299 | 





| 
PROMISSORY NOTE. 
A notice of presentment and dishonor of a | 

promissory note by a clerk of the plaintiff’s | 


attorney to defendant is sufficient. Chard | 
v. Foz, 103 | 
The payment of an antecedent debt is a valu- | 
able consideration within the rule which pro- | 
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tects a bona fide holder, for value, of nego- 
tiable paper. Secus if a promissory note, 
or bill of exchange, is transferred, merely as | 
collateral security, without any new conside- 
ration moving between the parties. 

The holder of negotiable paper will be protect- 
ed, if he part with value upon the faith of 
the paper at any time before he has notice 
of the equity which is relied on to impeach 
his title. White and an’r v. The Spring - 
field Bank and o’rs, 263 


PROMISE OF MARRIAGE. 


Where the defendant, who was at the time 
married, made a promise of marriage to the 
plaintiff—Held, that the circumstance of the 
defendant’s being so married did not affect 
the plaintiff’s remedy for a breach of the 
contract. Wylde v. Harris, 71 


RAILROAD COMPANY. 


Authority of the company—their conductor, 
&c.—tights of passengers with reference to 
occupying particular seats, &c. Hoffmanv. 
Sargent, 137 


REPORT OF REFEREE. 


A report of a referee upon the whole issue may 
be brought before the Special Term on a mo- 
tion for a re-hearing, when such order may 
be made granting or denying the application 
as to the judge may seem just. The ruling 
of Campbell, J. in Haight v. Prince, ap- 
proved of. 

It is in the discretion of the court at Special 
term to look into the matters of law as well 
as of fact, arising upon the report of the re- 
feree, and to direct a re-hearing in respect 
of erroneous rulings of the Jaw. 

When the report is complained of as being con- 
trary to evidence, an examination of the le- 
gal points involved, will be convenient and 
proper, in connection with the argument on 
the evidence ; but where the report is as- 
sailed in respect to its legal conclusions alone, 
the judge will be inclined to refuse a stay of 
proceedings with a view to a motion fora 
re-hearing, and will lesve the party to his 
remedy by appeal from the judgment. Leg- 
geit v. Mott, 236 


RESTRAINT OF PRACTICE. 


Held, that where the plaintiff, a surgeon, em- 
ployed the defendant as _ his assistant, under 
an agreement that the defendant was not to 
practice as a surgeon in the town or within 
seven miles thereof, under a penalty of £500 
and the plaintiff recovered £500 as liquidated 
damages by such verdict at law, the contract 
between the parties was at an end, and an 
injunction restraining such practice. was dis- 
solved. Sainter v. Ferguson, 37 

Held, that a covenant by a surgeon not to 
practice within two-and-a-half miles of the 
place of business, the good will of which 
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was sold to the plaintiff, was not void as in { 


‘restraint of trade; and that such distance 
must be computed by the nearest public way. 
Atkinson v. Kinnear. 300 


SEIZURE OF GOODS DURING WAR. 


The goods of a trader during war cannot be 
seized for unlawful trading, merely because 


DIGEST OF CASES. 


tion on such contract. Grinnell and o’rs 
against Schmidt and an’r, 197 
A trustee for sale is absolutely disabled from 
purchasing the trust estate, and when a third 
person has bought it at his solicitation, and 
for his benefit, the sale may be set aside, or 
the trustee be held responsible for the actual 
value of the property. Jn the matter of the 
Jinal accounting of the ex’rs of Downing, 317 


engaged in trading with the inhabitants of a ! See Prous Usus. 
portion of the enemy’s territory which had | 


been reduced to subjection, where his enter- 
ing aud trading had been permitted. Har- 
mony v. Mitchell, 329 


SETTLEMENT. 


Being indebted at the time of making a settle- 
ment in consideration of past cohabitation, 
is insufficient to set it aside under 13 Eliz. c. 
5, without evidence of an intention to de- 
fraud the creditors. Scarfv. Soulby, 174 


SHERIFF. 


The sheriit cz marshal to whom a fi. fa. or oth. 
er process is delivered to be executed or 
served, does not become the agent of the 
plaintiff in the full legal sense of the term by 
the mere fact of such delivery. The plain- 
tiff is not responsible as a principal for the 
acts of the officer unless where special direc- 
tions are given and those directions are fol- 
lowed, Weed and o’rs ads. Raney and 
an’r, 182 


SLANDER. 


The words in an action of slander in respect of 
business transactions, and the improper con- 
duct imputed not being stated, held not ac- 
tionable. Held, also, that letters to a party 
who had, with the plaintiff’s consent, under- 
taken to investigate the charges against the 
plaintiff, Were privileged, and that therefore 
words therein were not actionable. Hop- 
wood v. Thorn, 39 


TRESPASS. 


Where a defendant had authorized a broker, 
under a distress warrant, to seize goods and 


chattels, and the broker had pulled down and | 


sold fixtures, paying the proceeds to the de- 
fendant, who acknowledged ‘the receipt 
thereof, without, however, notice of the tres- 
pass. Held, that the defendant was not 
liable for the trespass. Freeman v. Rosher, 38 


TRUSTEE. 


A factor, or other mercantile agent, who in his 
own name makes a contract on behalf of 
his principal, is a trustee of an express trust 
within the meaning of the 113th section of 
the Code, and consequently he, and not his 


principal, is the proper. party to bring an ac- | 


With, 


Upon construction of a will and codicil, held 


that the testator’s sister was entitled to the 


fund devised, but not to her separate use. 
Chipchase v. Simpson, 203 
What is necessary in the execution of a will 
under the statute. Brown, appellant v. De 
Selding, respondent, 224 
A bequest to A. L. upon severa! conditions and 
regulations, one of which is to pay J. H. W. 
$1500 within two years from the testator’s 
decease, does nct lapse by the death of J. 
H. W. before the expiration of the two years. 
In the matter of the Estate of Gordon 
Wheeler, deceased, 382 
See Pious Uses. 


WITNESS. 


A stockholder in an incorporated company is 
not a party to the action, nor a person for 
whose immediate benefit it is prosecuted 
within the meaning of the 399th section of 
the Code, and is therefore a competent wit- 
ness in favorof the corporation. The Wash- 
ington Bank of Westerly v. Palmer, 92 

Witnesses froma distance when detained over 
Sunday are entitled to pay for attendance on 
that day. Schott, jr. and wife v. Benson,294 


WRIT OF ERROR. 


A bond given to prosecute a writ of error issu- 
ing out of acourt of the Supreme Court toa 
Court of Common Pleas, when by law such 
writ can only issue out of the Court of Ap- 
peals, is absolutely void, and” no action can 
be maintained upon it. Ward and Goadby 
v. Syme and others, 95 

The powers and jurisdiction of the Supreme 
Court, as formerly organized, were the same 
as those of the Supreme Court of the colony, 
which were identical with those of the King’s 
Benchin England. In England, the Jaw is 
fully settled that error lies upon any and every 
final judgment in a court of record, including 
judgments by default, and writs of error up- 
on such judgments, have always been en- 
tertained in the King’s Bench. 


ments by default, to the Court of Errors, 
was founded upon the provisions of the con- 
stitution. This doctrine was never adopted 
in the Supreme Court, and was not applica- 
ble to that court. Aanouse v. Martin, 159 





The doctrine that error will not lie upon judg-. 

















TN PUBLIC OPINION— 


BEForE ALL THE JUDGES. 
Tue New-York Bar ; 
against ABSTRACT OF THE CasE. 
J. ALEXANDER Wriaut. 





T1s was an action supposed to have been commenced in General 
‘Terms by the plaintiffs against the defendant, requiring him to prove 
his title to an Undivided one hali or moiety of The patronage hestowed 


by said plaintiffs on divers individuals claiming to be possessed of hike 
skill and ability with the said defendant, After the hearing of the 


evidence on one side and the arguments on the other, the case was dis- 


missed for want of jurisdiction; whereupon the plaintiffs excepted, 
and moved for a re-hearing. 
POINTS FOR THE DEFENDANT. 
I. Waiving the question of jurisdiction, the defendant. has shown 
sufficient evidence to prove his title to the property claimed. 
2 vols. of the last three editions of Kent’s Com. ; last two Am. 
editions of Mitford’s Pleadings; Stephen’s Com. Am. ed. ; 
Burrill’s S. C. Pr.; Owen on Bankruptcy ; Taylor’s Landlord 
and Tenant; Graham’s 8. C. Pr.; Hoffman’s Ch. Rep. ; 
Sandf. Ch. Rep. ; ; Corp. Ord. City of "New-York ; N. Y. Le- 
gal Observer, vols. 1—8; &c., Ke. 

II. The defendant’s knowledge of intricate subjects being commen- 
surate with his experience, if there were’ no other evidence, is 
enough to non-suit the plaintiffs. 

The great case of the North American Trust and Banking Com- 
pany—all the testimony, exhibits, gc. taken during eleven 


years’ litigation—millions of folios and thousands of pages. 
Duer on Insurance; Sedgwick on Damages ; &c., &c. 


And therefore— 


IIT. As the evidence taken in whole or jn part, is unequivocal and un- 
contradicted, the plaintiffs must be non-suited and the defén- ° 
’ dant retain possession of his title aforesaid. 














J. ALEXANDER WRIGHT, 


(LATE WITH WM. OSBORN,) 


PRINTER, 


| No. 1 SPRUCE-STREET, TRIBUNE BUILDINGS, 
TBWsLORE. 


DPOQL_LIPOPPPPPOPOmemewen 


Cards, Bill-heads, &e., &c., and every description of 
Book and Pamphlet work. 








